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RIGHT TO INDUCE EMPLOYEES TO 
BREACH THEIR CONTRACT OF SERV- 
ICE BY BECOMING MEMBERS OF A 
LABOR UNION. 





Attention is again directed to the world- 
old struggle between employer ‘and em- 
ployed by recent decisions of the courts, 
among which is Cyrus Currier & Sons v. 
International Moulders’ Union, decided by 
the Court of Chancery of New Jersey, and 
reported in 115 Atl. 66. During the late 
war union labor made rapid progress in 
the acquisition of numbers and advantages, 
which it is now striving to hold. In the 
present period of depression employers are 
seeking to firmly establish the open shop. 

The closed shop, made so without the 
consent of the employer freely given, is 
opposed to the fundamentals of democracy. 
It is class government in a crude state, 
which, in the ultimate is tyranny. 

On the other hand, it is equally unjust, 
for the same reason, for the employer to 
seek to prevent his employees from fol- 
lowing freely their right to organize and 
to bargain collectively, provided their pur- 
poses are legal. The right to organize 
for self-betterment is clear; but organiza- 
tion for the purpose of coercing another 
into doing that which he has a right to 
refuse to do, is illegal. 

The employer frequently resorts to the 
courts; labor but seldom. The power of 
brawn has been labor’s chief weapon. But 
the time may come when the unions will 
find it expedient to adopt “quality” as their 
motto and slogan; when to be a member of 
a trade union will mean that the man is 
qualified and skilled in his trade, and has 
had to stand a strict test of his qualifica- 
tions in order to become a member of the 
union, and that he stands ready to render 
a fair day’s work in the exercise to the 
full of his skill. When the unions stand 








solely for ability and honesty in their sev- 
eral callings, employers will, for their own 
welfare and protection, seek them out, and 
require none but union labor. 

As the situation stands today, the po- 
sition of neither side appeals to the un- 
biased mind. In other words, neither side 
seems to be trying to do the fair thing. 
Said the Court in the case mentioned above: 
“Labor has not as yet appealed to the 
courts, but if the present ‘employer’s closed 
shop’ movement has for its ultimate object 
the overthrow and destruction of organ- 
ized labor—an ulterior and unlawful ob- 
ject—and, by means as unworthy as those 
here reprehended, capital is certainly ex- 
tending the invitation.” 

The Cyrus Currier case, supra, involved 
the improper solicitation of the complain- 
ant’s employees to join the defendant 
union. The facts showed that plaintiff 
made it a condition of employment that his 
employees should not join the union. Upon 
their joining, his custom was to discharge 
them. The Court found that the labor 
union solicited plaintiff's employees by per- 
suasion, and in some cases by force and 
violence, to join the union, with the intent 
to have them break their contracts of em- 
ployment. 

The Court clearly states the rights of the 
respective parties as follows: “The com- 
plainant asks more: ‘That the defendants 
be restrained from soliciting the complain- 
ant’s employees to join the union with in- 
tent to have them breach their contract of 
service. I am of the opinion that it is also 
entitled to this relief. It is the complain- 
ant’s legal right to hire men unaffiliated 
with labor unions, and to make continuance 
of unaffiliation a condition of the employ- 
ment. That is as assured to the employer 
as is the right of the unions to make it a 
condition of membership that their mem- 
bers shall not work in shops where non- 
union men are employed. And it is the 
master’s legal right to have his servants 
abide with him, free from interference of 
the union, as it is the right of the union, 
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to prosper unmolested by the employer. 
The right of each to lawfully prosecute 
his affairs is equally within the protection 
of the law, and if in their competition for 
labor harm falls to one from the lawful 
promotion of the other’s business the in- 
jury is an inevitable incident, legitimately 
inflicted and excusable. So long as each 
keeps advancing his interest without pur- 
posely intending to harm the other, there 
is no room for complaint or cause for ac- 
tion; but when either converges the line 
of advance in assault upon the other, then 
the law, through its courts, calls a halt by 
injunction. In other words, in their prog- 
ress they must not step on the other’s toes 
with intent to injure.” 

A much similar decision was rendered by 
the Supreme Court of the United States 
in Hitchman Coal & Coke Co. v. Mitchell 
(245 U. S., 229), Mr. Justice Pitney writ- 
ing the opinion, upon which the Court of 
Chancery of New Jersey chiefly relies. 








NOTES OF IMPORTANT DECISIONS. 





PAYMENT OF STAMP TAX AS CONDITION 
PRECEDENT TO TRANSFER OF STOCK.— 
Holding that payment of the stamp tax re- 
quired by §§ 270-278 of the New York Tax 
Law, is not a condition precedent to action to 
compel a corporation to transfer corporate 
stock on its books, the New York Court of Ap- 
peals in, Luitwieler v. Luitwieler Pumping 
Engine Co., 132 N. E. 401, said: 

“We held in Bean v. Flint, 204 N. Y. 153, 
97 N. E. 490, that the payment of the stamp 
tax required by §§ 270-278 of the Tax Law 
does not create a condition precedent and 
that the failure to pay the tax is a matter to 
be pleaded as a defense. Nothing can be added 
to what Hiscock, J., said in that case. We 
think the rulings below are contrary to the 
rule there laid down. As stated, no such de 
fense was pleaded, a motion to amend the ans- 
wer so as to set up a defense was withdrawn, 
and the certificates of stock and transfer to 
the plaintiff were kept in the evidence by the 
statement of counsel that he withdrew his mo- 
tion to strike them out. Under such circum- 
stances we think, upon the proof as offered, 
the court could have granted judgment for 








the plaintiff directing a transfer upon the books 
of the company when the certificates were pre- 
sented properly stamped or upon payment of 
the tax. Phelps-Stokes Estates v. Nixon, 222 
N. Y. 98, 118 N. E. 241; Waddle v. Cabana, 220 
N. Y. 18-27, 114 N. E. 1054. 

“The object of all these tax provisions is 
to get money for the state. When the only 
question presented is the right to have stock 
transferred upon the books of a corporation, 
the state is fully protected, if the stamps are 
annexed or the tax paid at or before the time the 
transfer is made.” 





STATUTE PROHIBITING STRIKES HELD 
VALID.—The case of People v. United Mine 
Workers of America, Colo., 201 Pac. 54, holds 
valid a statute prohibiting strikes and lockouts 
in industries affected with a public interest 
during an investigation, hearing, or arbitra- 
tion of a dispute by the Industrial Commission. 
The case holds, too, that coal mining is an 
industry affected with a public interest. In 
part the Court said: 


“Then, too, a business by circumstance and 
in its nature may arise from a private to a 
public concern. German etc, Co. v. Kansas, 
233 U. S. 411, 34 Sup. Ct. 612, 58 L. Ed. 1011, 
L. R. A. 1915C, 1189, and since the decision of 
the Morgan case (1899) the rapid development 
of the relations of the coal miners, the coal 
operators, and the public have produced a 
situation very different from that which then 
existed. Because of these considerations we 
do not think that the Morgan case controls this 
one. * * * One reason for holding a business 
to be affected with a public interest is that it 
is a practical monopoly. German etc., Co. v. 
Kansas, 233 U. S. 389, 416, 34 Sup. Ct. 612, 58 
L. Ed. 1011, L. R. A. 1915C, 1189; Budd v. New 
York, 143 U. S. 517, 537, 12 Sup. Ct. 468, 36 L. 
Ed. 247; Nash v. Page, 80 Ky. 539, 545, 44 Am. 
Rep. 490. 

“There can be no question that the produc- 
tion of coal is, at the present time, affected 
with a public interest to a certainty, and an 
extent not less than any other industry; con- 
sequently coal mining is within the terms of 
chapter 180, S. L. 1915, and it follows that that 
satute does not violate any constitutional pro- 
vision as to due process or liberty of contract, 
as appears from the cases cited above. 

“There is no involuntary servitude under this 
act. Any individual workman may quit at will 
for any reason or no reason. There is not 
even prohibition of strike. The only thing 
forbidden is a strike before or during the Com- 
mission’s action. 


“It is objected that section 33 of the act in 
question, forbidding incitement to lockout or 
strike, violates article 2, § 10, of the state con- 
stitution, concerning freedom of speech; but, 
if the legislature has power to forbid anything, 
it has power to forbid incitement thereto. 
See R. S. 1908, § 1620, on accessories.” 
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LIABILITY OF A STATE DEPART- 
MENT EX DELICTO. 





That the principle of the common law 
“The King can do no wrong” is still act- 
ive, was very strikingly brought out in the 
recent case of Macgregor v. The Lord Ad- 
vocate.! We propose to detail the princi- 
ples of that decision as its references 
to the liability of State Departments 
may be not without interest to practition- 
ers elsewhere. 

The plaintiff (or pursuer to use the 
Scots law term) brought an action against 
the Lord Advocate as representing the 
War Department and against Robert 
Macfarlane, sergeant, 614 Motor Trans- 
port Company, Royal Army Service 
Corps, concluding for payment of £2100 
by the defenders conjunctly and severally, 
as reparation for personal injuries sustain- 
ed by him through being run down by a 
motor car belonging to the War Depart- 
ment, and driven in the course of his duty 
by the other defender. The pursuer aver- 
red that he was run down through the 
fault of the defender Macfarlane, a ser- 
vant of the War Department. 


The Lord Advocate, as representing the 
War Department, pleaded that the action, 
insofar as laid against him, should be 
dismissed as incompetent. 

This plea was based on the constitu- 
tional principle that a department of state 
cannot be sued in an action claiming dam- 
ages for a wrong. Each department of 
state, it was said, is a branch of the Gov- 
ernment; the Government, constitution- 
ally, is the sovereign, and the sovereign 
can do no wrong, personally or by any of 
his Ministers, cognisable in a court of law. 

It was conceded by the pursuer’s coun- 
sel that this constitutional principle is 
recognized in England.? Redress, in Eng- 


(1) 1921, 28. L. T. 174. 

(2) Feather, 6 B. & S. 257. Tobin, 16 C. B.., 
N. S. 310; Canterbury, 1 Phillips 321; Addison 
on Torts, 8th ed. 140; Beven on Negligence, I. 


217, 220. 





land, may be had by a subject against the 
Crown, only where the claim is for imple- 
ment of a contract, or for damages in re- 
spect of breach of contract,* and then the 
subject must proceed, not by ordinary ac- 
tion, but by petition of right. 

There is no reference to this question 
in any of the institutional treatises on the 
law of Scotland, nor is there any Scottish 
case which expressly decides the point 
maintained by the Lord Advocate. 
There are, however, judicial dicta which 
support the view contended for on behalf 
of the War Department. In the case of 
Smith,‘ a bombardier raised an action 
against the Lord Advocate, as represent- 
ing the War Department, in which he con- 
cluded, inter alia, for damages in respect 
of wrongful acts of a court-martial by 
which he had been tried. The action fail- 
ed, and the Lord Ordinary (Kincairney) 
in dealing with the claim for damages said 
at p. 121: “There remains the conclusion 
for £750 as damages for the wrongs which 
the pursuer has suffered through the il- 
legal convictions of which he complains. 
Now, on this point, the question does not 
arise whether this Court could set aside 
the decrees of the court-martial complain- 
ed of as ultra vires or incompetent. I am 
disposed to think that it could not. But I 
am not asked to interfere in that manner, 
for these illegal proceedings have already 
been set aside by competent military au- 
thorities. The pursuer does not challenge 
the proceedings of the military authorities, 
but rather founds on them, and maintains 
or may maintain that they prove conclus- 
ively that he has suffered a legal wrong. 
But the question is whether he can make 
any claim against the War Department 
for that wrong. He might probably have 
sued those members of the court-martial 
who did the wrong, if it could be shown 
that their proceedings were incompetent 


(3) Thomas, 1874, L. R., 10 Q. B. 31; Windsor 
& Annapolis Railway Co., 1886, L. R., 11 A. C. 
607. 


(4) 25 R 112. 
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or ultra vires. But I am unable to see 
on what principle the War Department 
can be made liable. There is no author- 
ity for the proposition, that when a court 
falls into error or acts incompetently or 
exceeds its jurisdiction, any department of 
the state can be made answerable. There 
is no’ reason why there should be such lia- 
bility for the errors of courts-martial more 
than the errors of other civil or criminal 
courts. It is said that the War Depart- 
ment is liable for the faults of the officers 
who formed the courts-martial as being 
the servants of the War Department; the 
answer is that they were not the servants 
of the War Department but the servants 
of the Crown; and, if it be said that this 
action, although nominally against the 
War Department, is really against the 
Crown, the conclusive answer appears to 
be that the Crown cannot be sued for 
wrong done by itself or its servants. 

“Tt is settled, indeed, that an action will 
lie against the Crown on a contract enter- 
ed into by the servants of the Crown, or 
for breach of contract by the servants of 
the Crown. In these cases it was, I 
think, clearly recognised that the Crown 
could not be made liable in damages for 
wrong or delict or quasi-delict. Nor, it 
is thought, can it be liable where the 
damage has arisen from the negligence of 
the servants of the Crown.® Questions of 
delicacy may arise in applying this prin- 
ciple, but I am unable to think that there 
is any doubt that neither the Crown nor 
any public department can be made liable 
for the blunders of a court or of the offi- 
cers supposing themselves to form a court 
or of the Commander-in-Chief of the for- 
ces in India. 

“On the whole I am satisfied that the 
present case cannot be supported in any 
of its parts and that the defender is entitl- 

(5) Thomas v. The Queen, 10 Q. B. 43; Wind- 
sor Railway Co. v. The Queen, L. R. 11 App. 
Cas. 614. 

(6) Viscount Canterbury \v. Attorney Gen- 


eral, 1842, 1 Phillip Ch. Cas. 306; Lord Advocate 
v. Hamilton, 29 8. L. R. 213. 





ed to absolvitor.” The Second Division 
adhered, and Lord Young, at p. 123, made 
these observations as to the conclusion for 
damages: I omitted to refer to the con- 
clusion for damages. What J have to say 
upon that is, that while any servant in the 
public service may have an action for dam- 
ages against any individual who has done 
him a wrong, even in connection with mili- 
tary service, I know of no authority for a 
claim of damages against Her Majesty’s 
Government, or any public department 
of Her Majesty’s Government. Any: indi- 
vidual in the public service may so treat 
another as to subject himself personally 
in damages, and the damages may be re- 
covered in a court of law, but there is no 
authority for an action against the Gov- 
ernment or a public department of the 
Government, which is the same thing, for 
all the departments of the Government 
just constitute the Government as repre- 
senting Her Majesty.” 


In the case of Wilson,’ in which a regi- 
ment of volunteers and its commanding 
officer were sued for damages in respect 
of the death of a child killed by an am- 
munition wagon, the Lord Ordinary 
(Kyllachy) said, at p. 170: 

“In this case I have come to the 
conclusion that the action cannot be sus- 
tained as against Colonel Mackay, as rep- 
resenting the volunteer regiment, and as 
holder and administrator of funds. These 
funds belong to the Government — that is 
to say, the Crown—and it is, I think an ac- 
cepted doctrine that the Crown cannot be 
liable or sued for damages in respect of 
the ‘torts’—the wrongful act of its offi- 
cers. I therefore propose to dismiss the 
action so far as directed against Colonel 
MacKay as representing the regiment.” 

This part of the Lord Ordinary’s de- 
cision was reversed, but the general prop- 
osition laid down by the Lord Ordinary 
was not challenged. 


(7) 7 F. 168. 
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The Court followed the English decis- 
ions and the dicta in the Scottish cases re- 
ferred to, with the result that the pursu- 
er’s claim was dismissed. It is interesting 
to note that when delivering judgment, 
Lord Salvesen, one of the strongest judges 
of the Inner House, made the following 
observations : 


“If this question were open the argu- 
ment for the reclaimer (pursuer) would 
be almost irresistible. No reason has 
been suggested why a department of 
state should not be answerable, like 
a municipal corporation, or any ordinary 
employer, for the conduct of its business. 
The present state of the law, as it has been 
settled in England, does not appear to me 
to be satisfactory, because it leaves it in 
the option of a department to accept lia- 
bility where it pleases, and to repudiate 
liability where pressure is not brought 
upon it, possibly from political sources, to 
accept liability. I do not think it is desir- 
able, from the point of view of public pol- 
icy, that a department should be in that 
position, and it may well be that the pres- 
ent state of matters ought to be the sub- 
ject of legislative amendment. 


“Treating this as a pure question of the 
common law of Scotland, however, I think 
it is settled by authority. The law of 
England seems to have been settled for a 
long period, and it is substantially to the 
effect that, while the Crown may, after 
certain procedure, be sued for breach of 
contract, it cannot be sued for the negli- 
gence of a servant of the Crown. Author- 
itative pronouncements in Scotland are 
extremely meagre; but, such as they are, 
they seem to have followed the English 
tule, that rule being originally derived 
from a doctrine that is no longer accepted, 
viz., the doctrine that the King can do no 


Jwrong.” 


DonaLp MacKay. 


Glasgow, Scotland. 


XUM 





THE DUTY AND RESPONSIBILITY 
OF THE BAR IN THE SELEC- 
TION OF THE JUDICIARY. 





Not least in importance among the duties 
and responsibilities of the Bar is the edu- 
cation of the electorate to a realization of 
the truth that learning in the law is in- 
dispensable and that no amount of popu- 
larity or good intentions can be a substitute. 
This education of the people is only prac- 
ticable by means of constant and systematic 
propaganda. All classes should have deep- 
ly impressed upon their minds, first, that 
the courts afford the only effective and real 
protection or security for their personal lib- 
erty and their property ; secondly, that this 
can only be maintained if justice be admin- 
istered competently, uniformly, consistently 
and impartially and always according to the 
law, and, thirdly, that a judge who has a 
mere smattering of law is dangerous to any 
community, for half-knowledge is frequent- 
ly worse than ignorance. 


A special and urgent duty of education 
and propaganda rests upon the Bar of the 
present generation. Women recently en- 
franchised now constitute more than one- 
half of the voters of the country, and they 
have little, if any, tradition of what I shall 
term the political instinct to guide them. It 
is not an exaggeration to say that women 
voters generally have no definite conception 
of the vital importance to all classes of ex- 
pert service on the bench and of adherence 
by our judges to the settled rules of law. 
It is easy for men and women to grasp the 
idea that a judge should be honest and im- 
partial; that is instinctively realized. But 
few have any conception of the truth that 
justice according to law is what all must 
strive to secure and uphold as distinguished 
from what is expressed in such catching 
phrases as “Justice without law,” or “Jus- 
tice without regard to the technical rules 
or precedents of the past.” 


Another consideration which is peculiar 
to our own day and has greatly increased 
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the duty and responsibility of the Bar in 
the selection of judges is the introduction 
of the primary system of direct nomina- 
tions. Mr. Chief Justice Taft declared in 
an address several years ago that “Of all 
the evils which are supposed to be a cure 
for all evils, the direct primary is the 
worst. * * * As an example of what 
the primaries can do, I will say that they 
have already seriously impaired the stand- 
ard of the judiciary.” 

There can be no doubt that the qualities 
required in a candidate for judicial office 
should be knowledge of the law, love of 
justice, probity, impartiality, independence 
and dignity, and that mere popularity, or 
what is so often necessary to popularity, 
good-fellowship, is the last quality we look 
for in a judge. The self-seeker and self- 
advertiser—the man who will go around 
soliciting signatures to a nominating peti- 
tion and then campaign for support in the 
primaries, is seldom qualified by temper- 
ament or character for judicial office and 
seldom has the self-respect and dignity 
which we expect in a judge. 


Before a judicial candidate can be intel- 
ligently and wisely selected, there should be 
a most thorough investigation and exchange 
of views as to his professional scholarship 
and repute, his practical training and ex- 
perience and his character; the question of 
his popularity should only be secondarily 
considered, if at all. A proper test is much 
more likely to be applied when there is re- 
sponsible party government and nomination 
by an executive directly responsible to the 
people or by a majority of responsible rep- 
resentatives present in a public convention 
and discussing and debating, if need be, the 
relative merits of candidates. Such inves- 
tigation and discussion before the filing of 
designating certificates is seldom practica- 
ble under the direct primary system, par- 
ticularly in populous communities. 

In the State of New York the direct pri- 
mary system has been in operation for ten 
years as to justices of the State Supreme 





Court and eight years as to judges of the 
Court of Appeals, and its practical opera- 
tion has been unsatisfactory. It has also 
compelled greater activity on the part of 
the Bar in order to secure the renomination 
of judges who had competently and satis- 
factorily served an elective term and the 
selection and nomination of lawyers of 
learning, experience and character. 

The election law of New York provided 
that, in order to become a candidate of any 
party for the office of judge of the Court 
of Appeals in the state-wide primaries, des- 
ignating petitions had to be signed and ac- 
knowledged by at least three thousand en- 
rolled voters of the particular party, and to 
become a candidate for the office of justice 
of the Supreme Court in any one of the 
nine judicial district primaries, designating 
petitions had to be signed and acknowledged 
by at least fifteen hundred enrolled party 
voters. 

It had long been the general policy of 
the Bar of the State of New York to urge 
and support the renomination and re-elec- 
tion on a non-partisan basis of all judges 
who had competently and _ satisfactorily 
served an elected term and who had up- 
held the independence, dignity and prestige 
of the Bench. This policy had tended to 
promote independence and impartiality in 
our judges, and to make them feel that their 
renomination and re-election would depend 
only upon the character of the judicial ser- 
vice they rendered and that they would not 
have to look to political organizations or 
groups for renomination if they desired to 
continue in judicial office. Public opinion, 
stimulated in greatest measure by the Bar, 
had impelled the two great parties to unite 
in the renomination of satisfactory judges, 
irrespective of party affiliation, although 
there had been some exceptions. 

Under the new law, however, political 
conventions could not renominate; and, if 
a non-partisan renomination of a particular 


judge were deemed desirable, this meant 


that at least six thousand signatures had 
to be obtained in the case of a judge of the 
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Court of Appeals and three thousand in the 
case of a justice of the Supreme Court, 
simply in order to secure the printing of 
the candidate’s name on the official primary 
ballots of the two great political parties. 
The labor of securing these signatures to 
nominating petitions and the expense for 
printing, notaries’ fees, etc., were consid- 
erable, and, of course, no self-respecting 
judge would undertake to solicit signatures 
for renomination, or be willing to place 
himself under obligations to any one, even 
if he could personally afford the expense 
necessarily attending primary campaigns. 


It was therefore realized that the new 
system imperatively imposed upon the Bar 
the duty to see to it that the necessary funds 
were raised by voluntary contributions and 
that the requisite signatures were obtained 
in order that the name of a judge whose 
renomination was desired might appear 
upon the official primary ballots. This 
meant that year after year, as long as the 
primary system continued, the Bar had to 
organize months before the primaries were 
held, prepare and print nominating peti- 
tions, and at great labor and expense ob- 
tain the necessary signatures. In fact, 
during the ten years that the direct primary 
system was in operation in the State of New 
York, the Judiciary Committee of the As- 
sociation of the Bar of the City of New 
York was called upon, each time the re- 
nomination of a satisfactory judge was de- 
sired, to organize the machinery for secur- 
ing the signatures of thousands of duly en- 
rolled voters and employ notaries to solicit 
signatures at considerable expense, and the 
supervision of this work required months 
of preparation and constant attention by 
the Judiciary Committee, notwithstanding 
the fact in some instances that there was 
no doubt of the general desire to re-elect 
particular judges upon a non-partisan basis 
and thereby ensure their continuance on 
the Bench, and that the political leaders 
were agreed that this should be done. 


XUM 





Many thoughtful observers among the 
members of the New York Bar became con- 
vinced that the practical operation of the © 
direct primary system had refuted the as- 
sumptions, hopes and promises with which 
the advent of this so-called reform had 
been urged and heralded. It had been as- 
sumed, in the face of all practical experi- 
ence to the contrary, that if the voters had 
direct power, and other methods of nomi- 
nating candidates were abolished, they 
would perform their political duties more 
actively, that better qualified and more com- 
petent and independent candidates would 
then offer themselves or somehow would be 
brought to the attention of the electorate, 
and that nominations would then represent 
the choice of the majority in each party, 
and not that of minorities or of political 
bosses. How the majority were to ascer- 
tain the qualifications of possible candidates 
in populous districts, or co-operate to se- 
cure the nomination of the best qualified, 
was left quite in the air. It seemed to be 
conceived that the people would instinctive- 
ly seek and by some process of political in- 
spiration would intuitively discern and se- 
lect for public office the best qualified per- 
sons in the community. 

In populous constituencies, such as the 
State or City of New York, with hundreds 
of thousands of enrolled voters, it seems al- 
most unreasonable to have expected that the 
direct primary system would be more likely 
to secure competent and trustworthy can- 
didates than the old method of nominating 
at public conventions composed of respon- 
sible representatives of the voters from 
each election district. In the State of New 
York the result of the direct primary sys- 
tem has not only been to increase the power 
of the so-called political machines and the 
bosses, but to render them irresponsible and 
to impair party discipline. If an unfit and 
improper nomination is made, the leaders 
can disclaim responsibility by pleading that 
the primary had declared the will of the 
majority. 
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In the face of this practical experience 
and a fair and sufficient trial of the direct 
primary system, the New York legislature 
has this year wisely concluded that the best 
and permanent interests of the State would 
be promoted by restoring the nominating 
convention for state officers, including 
judges of the Court of Appeals and justices 
of the Supreme Court, and accordingly this 
was so enacted. 


It was undoubtedly true that there had 
been grave abuses in the convention sys- 
tem, that conventions at times had been 
improperly conducted, and that the scandals 
in connection with contested seats had be- 
come intolerable. But there had been no 
form of abuse that could not have been 
remedied by appropriate legislation. More- 
over, the control of nominating conventions 
was at all times in the hands of the major- 
ity of the voters if they would only take 
the trouble to enroll and vote at the pri- 
mary elections for competent and honest 
delegates. The rights of delegates could 
readily have been safeguarded by law, and 
the abuses arising from contested seats 
could have been prevented by giving the 
certified delegates an absolute right to their 
seats subject to review only by the courts, 
as has been done in the New York legis- 
lation enacted this year. 


In final analysis, there will be found to 
be no protection or remedy against fraud 
or corruption in nominating candidates for 
public office equal to the participation in 
politics of the majority of voters as an im- 
perative duty of citizenship. Our political 
rights cannot be preserved except by our 
own active and constant vigilance. In this 
respect we get just what we deserve. The 
idea that the direct primary would in and of 
itself tend to stimulate greater participation 
in nominations or to eliminate the profes- 
sional politician or the boss has been shown 
to be erroneous in almost every State where 
the scheme has been tried. In fact, quite 
the contrary has been the ultimate result 





in many instances, and it may truly be said 
that the present condition of nominating 
machinery under direct primaries is in prac- 
tice and result much more objectionable 
than the old system. 


The great public service rendered by the 
Chicago Bar Association in connection with 
the elections held last June shows quite con- 
clusively the useful public service that can 
be rendered and the controlling influence 
that can be exercised by Bar Associations. 
The success of the movement initiated by 
the Bar of Chicago was complete, astonish- 
ing and inspiring, and their example should 
be emulated. The twenty candidates for ju- 
dicial office who were endorsed by the Bar 
of Chicago were elected and most of them 
by majorities of over 100,000 votes. The 
Bar of that city was assessed for the nec- 
essary expenses of this campaign, and it vol- 
untarily raised and expended a fund of 
more than $100,000. The whole campaign 
was fought on the highest plane, and the 
issue was the protection of the Bench from 
possible domination by and subserviency to 
any political organizations. 


The Association of the Bar of the City 
of New York has long had a standing com- 
mittee known as the Committee on the Ju- 
diciary, and the jurisdiction and duties of 
this committee are prescribed in the by-laws 
as follows: 


“A Committee on the judiciary, which 
shall consist of nine members. It shall be 
charged with the duty of observing the 
practical working of the courts of record, 
both civil and criminal, and of making such 
recommendations to the Association with 
respect thereto as it may deem advisable. 


“It shall consider the fitness of candidates 
nominated or proposed for election or for 
appointment to judicial office or to any of- 
fice connected with the administration of 
justice in the courts of record, and shall 
confer on that subject with other organiza- 
tions, and with nominating conventions or 
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committees, and, in the case of candidates 
for appointment to any such office, with the 
public officer in whom the power is vested, 
and shall recommend to the Association, at 
a special meeting or otherwise, such action 
in respect to candidates as it may deem ad- 
visable.” 


This committee has systematically inves- 
tigated the administration of justice in the 
City of New York, the character of the ju- 
dicial service rendered by judges, and the 
qualifications of candidates for judicial of- 
fices, reporting from time to time to the 
Association. It has been constantly active, 
always ready to hear and investigate com- 
plaints, and before each election has care- 
fully reviewed at length the training and 
qualifications of candidates and made ap- 
propriate recommendations, which have 
generally been approved and endorsed by 
the Association. 


The work of such a committee in large 
centres must be at times quite laborious and 
engrossing ; and it must always be a difficult 
and delicate task for lawyers to pass in 
judgment upon the fellow-members of our 
profession. ‘The performance of such a 
duty unfortunately but inevitably invites 
bitter resentments, unwarranted attacks 
and unfounded challenges of motives, and 
it creates deep and lasting enmities. Con- 
stant resoluteness of purpose is called for in 
order to resist appeals of friendship and 
disregard the probability or the menace of 
attempted reprisals. The duty, however, 
must be performed and by the Bar, and it 
must not be shirked. There is no substi- 
tute. No other body of citizens is equally 
qualified. The sole consideration must be 
the best and permanent interest of the pub- 
lic, and the standard of performance must 
be a courageous, unshakable and uncom- 
promising determination to seek the truth 
and to be just, fair and impartial. 


It is urged that every Bar Association 
should have its Committee on the Judiciary ; 
it should charge that committee with the 
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constant duty of investigating the practical 
administration of justice and the qualifica- 
tions and services of the judges, and it 
should publish reports as to the qualification 
of candidates for judicial office, so that the 
public may be informed of their fitness or 
unfitness. No higher or more essential ser- 
vice can be rendered to any community. 
The vigilant activity of a united Bar will be 
practically controlling in most instances, 
and the profession can never exercise a 
greater influence for the public good than 
when thus placing its organized strength, 
its collective action, its vivifying esprit de 
corps, at the service of the State. Let the 
Bar do its full duty and inculcate an appre- 
ciation of the practical value and moral 
grandeur of the public service rendered by 
our judges, and the people will respond to 
its efforts and leadership if satisfied that 
its members are striving unselfishly and con- 
sistently for a competent, independent and 
incorruptible judiciary. 


Whether we have the appointive or the 
elective system, the paramount duty and 
responsibility of the profession is clearly 
to co-operate in securing the appointment 
or nomination of properly qualified lawyers 
to judicial office and in unitedly and stead- 
fastly opposing the appointment or nomina- 
tion of those who have not the necessary 
fitness. Seldom will it be that an executive 
officer will appoint or that political parties 
will nominate for judicial office an unfit 
candidate in defiance of the objections and 
protests of a united Bar. Either system 
will work satisfactorily if the profession 
will do its duty in this matter, and, exerting 
its influence constantly and unitedly to the 
utmost, uncompromisingly insist that com- 
petency, experience and character shall at 
all times be the controlling factors in the 
selection of our judges. 


WituraM D. Guten. 


New York City, N. Y. 
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HIGHWAYS—STATUTORY REGULATION OF 
MOTORIST. 





SCOTT v. STATE. 





233 S.W. 1097. 





(Court of Criminal Appeals of Texas. 
Oct. 5, 1921.) 


Vernon’s Ann. Pen. Code Supp. 1918, art. 820M, 
compelling the driver of an automobile striking 
a person to stop and render assistance, must be 
construed to mean that the party shall render 
all the aid which would reasonably appear to him 
as an ordinary person at the time to be neces- 
sary, and when so construed is valid. 





HAWKINS, J. Appellant was convicted 
under a prosecution based on article 820M, 
Vernon’s P. C., and his punishment assessdéd 
at a fine of $100 and 90 days’ confinement in 
the county jail. 


No statement of facts accompanies the rec- 
ord, and the case is presented here on the sole 
question as to whether said article is sufficient- 
ly specific in defining the offense sought to be 
denounced. In 1917 the Legislature passed an 
act which has sometimes been called the 
“Highway Law,” but more properly speak- 
ing one “Regulating Operation of Motor Ve- 
hicles.” This law was amended at the same 
session, and again in 1919, and with these 
amendments is brought forward in Vernon’s 
P. C. as articles 820A to 820Z. We have already 
had occasion to review this law, upholding 
some of the provisions, and holding article 
820D, relating to glaring headlights, void for 
indefiniteness (Griffin v. State, 86 Tex. Cr. 
R. 498, 218 S. W. 494), and also that a portion 
of subdivision (a), article 820K, is likewise in- 
operative and unenforceable in a criminal pro- 
ceeding for the same reason (Russell v. State, 
228 S. W. 566). - 


We quote so much of article 820M as may 
be necessary, deleting for convenience the 
portions not here required: 


“Whenever an automobile strikes any per- 
son, the driver of, and all persons in control 
of such automobile, shall stop, and render to 
the person struck all necessary assistance, in- 
cluding the carrying of such person to a phy- 
sician or surgeon for medical or surgical treat- 
ment, if such treatment be required, or if such 
carrying is requested by the person struck.” 

Appellant was charged under this law. If 
the law can be held good, the indictment is 


sufficient. 


Counsel for appellant, in his brief, admits 
the article is commendable in purpose. This 





is true with reference to the whole of the 
act in question. Not until 1917 did our Legis- 
lature undertake general legislation on the 
subject, but in many states the necessity for 
statutory enactments to supplement the common- 
law rules was recognized many years before. 
With the constantly increasing use of motor 
vehicles both for business and pleasure pur- 
poses, the demand for road regulations in their 
use has become imperative. The driver who 
may strike a person or vehicle today may to- 
morrow himself be the victim. 


The general rule for the construction of stat- 
utes, of course, applies, and has been recog- 
nized not only by the courts of our own but 
of other states, as well as by the textwriters 
on motor vehicles. 


The following quotation is from Black’s In- 
terpretation of the Law, § 115, and is copied 
as section 130, p. 98, in “The Law Applied to 
Motor Vehicles,” by Blakemore: 


“Statutes enacted by the Legislature in the 
exercise of police power, for the promotion of 
preservation of the public safety, health, or 
morals, may sometimes impinge upon the lib- 
erty of individuals, by restricting the use of 
their property, or abridging their freedom in 
the conduct of their business. When this is 
the case, such statutes ought always to re 
ceive such a construction as will carry out the 
purpose and intention of the Legisature with 
the least possible interference with the rights 
and liberties of private persons;” such en- 
actments having “designed to further the gen- 
eral welfare by derogating from the liberty 
of a few.” 


Since motor vehicles have become a common 
means of travel upon the public highways, many 
statutes have been enacted in an effort to pro- 
tect the public health and safety from the con- 
sequences of the use of automobiles upon the 
roads and streets. Some of these statutes have 
been assailed upon the’ ground that they man- 
ifested an exercise of power not inherent in 
the legislative department of the government, 
and others have been attacked upon the ground 
that in them are found unreasonable require- 
ments. Ruling Case Law, vol. 6, p. 397; Berry 
on Automobiles, § 1601; Ex parte Parr, 82 Tex. 
Cr. R. 528, 200 S. W. 404; State v. Mayo, 106 
Me. 62, 75 Atl. 295, 26 L. R. A. (N. S.) 502, 
20 Ann. Cas. 512; People v. Rosenheimer, 209 
N. Y. 115, 102 N. EB. 530, 46 L. R. A. (N. S.) 
977, Ann. Cas. 1915A, 161; State v. Sterrin, 
78. N. H. 220, 98 Atl. 482. 


In some of these decisions, statutes requir- 
ing that one causing an injury by collision with 
an automobile shall do some affirmative act, 
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act, such as furnishing information showing 
his name and address, have been upheld. 


We have just recently received a supplemen- 
tal brief from appellant, citing the Russell Case, 
supra, and urging that it and the Griffin Case, 
supra, and other authorities cited by him, are 
decisive of this case. In the subsequent dis- 
cussion we are not unmindful of the principles 
upon which these cases were disposed of, but 
have reached the conclusion that the law in 
question can be upheld without doing violence 
thereto. 


A party operating an automobile which may 
injure another in collision ought to be im- 
pelled by humanitarian motives, in the absence 
of any law, to tender aid in an effort to mini- 
mize the result of the injury. In doing this he 
would naturally and instinctively do the thing 


- which to him under the circumstances, ap- 


peared to be proper and necessary to alleviate 
suffering. If his own car was uninjured so 
that it might still be operated, perhaps the most 
natural thing for him to do would be to try and 
get the injured persons to a physician or sur- 
geon as quickly as possible. 


The statute ought not be given such a con- 
struction as would or might result in manifest 
harm to a person accused of violating it. It 
would be impracticable for the Legislature to 
undertake to say that in a certain kind of 
accident this particular kind of aid should be 
extended, and in another accident aid of some 
other character would be proper. Every case 
must be governed by the circumstances at- 
tendant upon it. What would appear to be 
“all necessary aid” in one case might not so 
appear in the next one, likewise it might reas- 
onably appear to be necessary to get the in- 
jured person to a physician or surgeon for 
treatment in one instance and not in another; 
hence the fact that it would be futile for the 
lawmakers to undertake to be specific in par- 
ticularizing what aid should be rendered be- 
comes apparent. That the statute contains 
a humane provision cannot be gainsaid If 
it can be construed to require that to be done 
which ought to be done even in the absence of 
the law. and without hurt to the individual, it 
ought, as so construed, to be upheld. 


It would be manifestly unfair in measuring 
the extent of the aid rendered to have the court 
or jury pass upon that issue in the light of de- 
velopments subsequent to the time of the ac- 
cident. An injury might appear slight at the 
time, suggesting little necessity for aid of any 
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kind, but internal injuries of serious nature 
might develop later. An accused could not 
be held criminally liable for a failure to do 
what was not reasonably apparent to him as 
necessary at the time. One acting in apparent 
necessary self-defense does so from what ap- 
pears to him, viewed from his standpoint at 
the time, with all the facts and circumstances 
within his knowledge, and not from the view- 
point of somebody else, or the jury, in the 
light of subsequent events, 


We have reached the conclusion that a fair 
and reasonable construction of the statute in 
question is that the party should render all 
the aid which would reasonably appear to him 
as an ordinary person at the time to be neces- 
sary, including taking the injured persons to 
a physician or surgeon, if so requested by them 
or if it reasonably appears to accused that 
medical treatment be necessary. We think the 
word “required” in the connection used means 
only “necessary.” The jury ought to be so in- 
structed (if it be an issue) that, if accused 
gave all the aid which under the circumstances 
reasonably appeared to him to be necessary, 
he should be acquitted, and that, if under all 
the circumstances it did not reasonably appear 
to him to be necessary to carry the injured 
parties to a physician or surgeon for treat- 
ment, he could not be convicted for a failure 
to do so, unless he was requested by them to 
be so taken, and declined. 


We can perceive no violence to the general 
rule of construction in reaching this conclusion. 
No new provision has been read into the law. 
We only construe what “all necessary aid” 
means in the statute, and say it must be deter- 
mined from an accused’s standpoint as to how 
much and what character of aid appeared to 
be necessary under any given state of facts. 
Surely the driver of an automobile should have 
no trouble in understanding in advance that in 
case of an accident he was expected and re 
quired to do what appeared to him to be nec- 
essary to alleviate suffering. 


We think no error was committed by the 
trial judge in overruling the motion to quash 
the indictment and in arrest of judgment, 
because of the matters urged against the suf. 
ficiency of the statute in question. 


Appellant complains that the indictment is de- 
fective in not alleging that accused “knowing- 
ly” struck the party injured, or that, “knowing” 
he had struck him, he failed to stop and 
render aid. We cannot agree to this conten- 
tion. The word “knowingly” or “knowing” 
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does not appear in the description of the act 
denounced as an offense, and it is not neces- 
sary for the state to so allege. If it becomes an 
issue on the trial, lack of knowledge on the 
part of a defendant that he had injured some- 
one would excuse him and be a defense to a 
prosecution under the article in question. The 
trial judge recognized this as the law, and 
submitted that issue to the jury. 





Believing the article of the statute should 
be upheld as construed in this opinion, the 
judgment of the trial court is affirmed. 


Nore—Validity and Construction of Statute 
Requiring Motorist Striking a Person to Render 
Assistance.—Statutes have been held valid which 
require the driver or owner of an automobile, in 
case its operation causes injury to person ‘or 
-roperty, to stop and give his name and addres: 
nd other information, to the person injured iv 
“erson or property, or to some other suitable pes 
son, and to render assistance to the injured 
Woods v. State, 15 Ala. App. 251, 73 So. 129; 
People v. Fodera, 33 Cal. App. 8, 164 Pac. 22, 
rehearing denied by Supreme Court; People v. 
Finley, 27 Cal. App. 291, 149 Pac. 779; State v. 
Sterrin, 78 N. H. 220, 98 Atl. 482. 


A statute which makes it a crime for the drivet 
of a motor vehicle, or of any other vehicle, and the 
person, if any, therein having control over the 
driver, in case of a collision with any person 
or vehicle, to refuse to stop and render to the per- 
son struck, or to the occupants of the vehicle col- 
lided with, all necessary assistance, and to give 
such injured person or persons the number of 
his vehicle, his name and address, and the 
name of the owner of such vehicle, is not 
violative of the constitutional provision that 
“no person shall be compelled, in any criminal 
case, to be a witness against himself.” Woods 
v. State, 15 Ala. App. 251, 73 So. 129; People v. 
Diller, 24 Cal. App. 799, 142 Pac. 797; Ex parte 
Kneedler, 243 Mo. 632, 147 S. W. 983, Ann. Cas. 
1913C 923. 


“In each of these cases it is pointed out that 
the operation of an automobile upon the public 
highways is not a right, but only a privilege 
which the state may grant or withhold at pleas- 
ure, and that what the state may withhold it may 
grant upon condition. One condition imposed is 
that the operator must, in case of accident, fur- 
nish the demanded information. This condi- 
tion is binding upon all who accept the privilege. 
The defendant also claims that the statute is 
unconstitutional, in that it requires him to fur- 
nish evidence which might be used against him 
in a criminal proceeding. Bill of Rights, art. 15. 
The same question has been raised in other states, 
and in each the conclusion has been reached that 
the statute is valid.” State v. Sterrin, 78 N. H. 
220, 98 Atl. 482 (1916). 


Further, see Berry, Automobiles (3d ed), 
secs. 57, 1601. 








ITEMS OF PROFESSIONAL 
INTEREST. 





THE PROPER PROCEDURE UNDER EQUITY 
RULE 29 TO TEST AUTHORITY OF AT- 
TORNEY TO REPRESENT PLAINTIFF. 


Rule 29 of the new Federal Equity Rules, 
promulgated by the United States Supreme 
Court at the October term, 1912, reads as fol- 
lows: 


“Demurrers and pleas are abolished. Every 
defense in point of law arising upon the face 
of the bill, whether for misjoinder, nonjoinder, 
or insufficiency of fact to constitute a valid 
cause of action in equity, which might hereto- 
fore have been made by demurrer or plea, shall 
be made by motion to dismiss or in the 
answer; and every such point of law going to 
the whole or a material part of the cause or 
causes of action stated in the bill may be called 
up and disposed of before final hearing at the 
discretion of the court. Every defense here- 
toiore presentable by plea in bar or abate- 
ment shall be made in the answer and may be 
separately heard and disposed of before the 
trial of the principal case in the discretion of 
the court. If the defendant move to dismiss 
the bill or any part thereof, the motion may 
be set down for hearing by either party upon 
five days’ notice, and, if it be denied, answer 
shall be filed within five days thereafter or a 
decree pro confesso entered.” 


This rule is almost identical with Equity 
Rule 32 of the Supreme Court of the District 
of Columbia adopted in 1909. The question 
which this paper will discuss is whether under 
the above rules the motion to dismiss is a 
proper proceeding to test the authority of 
an attorney representing the plaintiff. A brief 
analysis of Rule 29 will enable us to settle 
the question more readily. By the effect of 





this rule: 

(1) Demurrers are abolished. Pleas are 
abolished. 

(2) Defense in point of law arising upon 


the face of the bill heretofore made by demur- 
rer or plea shall be made by (a) Motion to 
dismiss, or (b) In the answer. 

(3) Defenses heretofore presentable by (a) 
Plea in bar, (b) Plea in abatement, shall be 
made in the answer. (Discretion of court to 
hear separately.) 

(4) Motions to dismiss may be set down for 
hearing. 


From the above analysis it is clear that if 
it were possible before the rule was adopted, 
either by a plea in bar or by a plea in abate- 
ment, to raise the question of the authority 
of the attorney to represent his client in a 
suit, then that question should be raised by the 
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defendant in his answer. If, on the other 
hand, before the adoption of the rule, the ques- 
tion could not have been raised in a demur- 
rer, then it now may be taken advantage of 
either in a motion to dismiss or in the answer. 
It becomes necessary, therefore, to ascertain 
by what method, previous to the adoption of 
Equity Rule 29, the authority of counsel to 
institute a suit might be questioned. 


Since attorneys are officers of the court, 
there is a firmly established presumption in 
favor of an attorney’s authority to act for any 
client he professes to represent, and, there- 
fore, ordinarily it is unnecessary for an attor- 
ney to show his authority.1 But, on account 
of the relation of the court to its attorneys, 
who are its officers, and the power which it 
has over them, it can, if the facts submitted 
warrant it, call upon a plaintiff’s attorney in 
any suit to show his authority.2 And so it has 
been held: that either party to a suit may ques- 
tion an attorney’s right to appear.’ 


However, as the objection to an attorney’s 
authority to appear is of a dilatory character, 
such objection must be made at the first oppor- 
tunity.4 It has been held that after answer 
had been filed and the case called for trial, it 
was too late for defendant to demand that the 
plaintiff’s counsel produce his authority for 
appearing.5 Sed quaere. 

When we come to ascertain the methods em- 
ployed in raising the question of an attorney’s 
authority to represent his alleged client, it 
has been held that such a question cannot be 
raised by demurrer to the complaint.6 Nor 
can it be presented in a plea,? or raised col- 
laterally or in the answer.’ The proper meth- 
od is set out by Delaney, District Judge, de- 


(1) 6C. J. 635, 4 Cyc. 928, and cases cited. 

(2) New York City and County Com’rs v. 
Purdy, 36 Bard. 266; Hollins v. St. Louis & C. R. 
Co., 57 Hun 139, 11 N. Y. Supp. 27, 25 Abb. N. C. 
93; Vincent v. Vanderbiit, 10 How. Prac. 324, 1 
bb Prac 195° Ninety-Nin? Plaiatiffs v. fame, 
11 N. ¥. Super Ct. (4 Duer) 632. 

(3) People v. Mariposa Co., 39 Cai. 633; In re 
Gillespie, 11 Tenn. (3 Yerg.) 325. 

(4) Miss v. People, 116 Ill. 265, 4 N. I. 783; 
Rogers v. Commelin, Fed. Cas. No. 12,009. 

(5) Roland v. Gardner, 69 N. C. 5°. 

(6) State v. Baxter, 38 Ark. 462; Gibson v. 
State, 59 Miss. 341. Mix vy. People, supra. 

(7) North Brunswick v. Booream, 10 N. J. L. 
(5 Halst.) 257. 

(8) Bonnifield vy. Thorp, 71 Fed. 924; Indian- 
apolis, B. & W. R. Co. v. Maddy, 103 Ind. 200, 
2 N. E. 574; Louisville, St. L. & T. R. Co. v. 
Newsome, 13 Ky. Law Rep. 174; People v. Lamb, 
85 Hun 171, 32 N. Y. Supp. 584. 





livering the opinion of the court in Bonnifield 
v. Thorp:9 


“The practice is also well settled that the 
authority for an attorney to appear cannot be 
called into question except by a motion di- 
rectly for that purpose, based upon affidavits, 
showing in the first instance prima facie a 
want of authority; and, upon the hearing, such 
want must be established by clear and posi- 
tive proofs. The proceeding may be by motion 
to vacate the appearance, to dismiss the ac- 
tion, or for an order requiring authority to be 
shown; and in cases where the validity of an 
order, judgment or decree depends upon the 
jurisdiction of a court over the person of a 
party, acquired solely by an appearance of 
attorneys, the authority of such attorneys may 
be attacked upon a motion to vacate the or- 
der, judgment or decree. In the absence of 
some such proceeding, directly challenging the 
authority, the court will not hear or inquire 
into the question of the authority of the attor- 
ney for his appearance.’’1° 


The rule is thus stated in Cyc.:11 

“The question of an attorney’s authority to 
represent an alleged client cannot, it has been 
held, be raised collaterally, or on a demurrer, 
nor should it be set up in a pleading, but 
must be raised on motion directly for that pur- 
pose, and supported by affidavits.” 

And in Story’s Equity Pleading it is stated 
as follows:12 


“When the plaintiff in a suit at law is a 
fictitious person, the defendant may plead it 
in abatement. In equity a different and more 
summary course is adopted, and upon motion 
the court will direct a stay of the proceed- 
ings, or that the bill be taken off the files, and 
will order the solicitor to pay the costs for 
his contempt in instituting the suit. If the 
name of a complainant should be used without 
his authority, a similar course would be pur- 
sued.” 


Thus it will appear that, independently of 
the above rules, it is improper to raise the 
question of an attorney’s authority to represent 
his client by demurrer, plea or answer. The 
reason for this seems clear, especially in the 
case of an attorney representing the plain- 
tiff. It is in the nature of a dilatory question 
which, under the civil law, would be raised 


(9) 
1022). 

(10) Citing Hollins v. St. Louis & C. R. Co., 
supra; Insurance Co. v. Pinner, 43 N. J. Eq. 52, 
10 Atl. 184; Hill v. Mendenhall, 21 Wall. 453; 
McKiernon v. Patrick, 4 How. (Miss.) 336; Howe 
v. Anderson (Ky.), 14 S. W. 216; Reynolds v. 
Fleming, 30 Kan. 106, 1 Pac. 61; Williams v. 
Canal Co., 13 Colo. 469, 22 Pac. 806; affirmed in 
Dillon v. Rand, 15 Colo. 372, 25 Pac. 185; Win- 
ters v. Means, 25 Neb. 241, 41 N. W. 157; Turner 
v. Caruthers, 17 Cal. 432; People v. Mariposa 
Co., supra. See also 6 C. J. 635, and cases cited 


(11) 4 Cyc. 930. 
(12) § 498. 


71 Fed. 824 (appeal dismissed, 83 Fed. 
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before the praetor in order that he might de- 
cide whether the case should go before the 
judge, like a question which must be raised 
ante litem contestam. In other words, it is 
not a question of pleading, but a question that 
goes to the good faith of a*sworn officer of 
the law in his relations to the court, and on 
this account, the courts have uniformly held 
that it is such a question as must be taken up 
independently of the pleadings and by a mo- 
tion directly for the purpose. 

The point which we are called upon, there- 
fore, to determine is whether the above rules 
reverse this well established doctrine. As 
their titles show, they are directed to the 
subject of defenses and the methods of pre- 
senting them. Prior to their adoption, defenses 
might be presented by demurrers, pleas and 
answers. Demurrers and pleas are abolished 
by the rule, and, as a substitute for the de- 
murrer, the motion to dismiss is adopted. 

The question of the authority of an attorney 
to represent a plaintiff, therefore, does not 
present a defense to a suit. Since, before these 
rules were adopted, it was not proper to raise 
the question either by demurrer, plea or an- 
swer, it seems clear that the rules were not 
intended to contract the sphere of the motion 
to dismiss, but rather to enlarge it and to re- 
quire that such motions should be used in the 
future where formerly it was not customary 
to do so. And since, before the adoption of 
the rules, it was proper to raise the question 
of an attorney’s authority to represent his al- 
leged client by a motion to dismiss and improp- 
er to do so by the pleadings, it would seem 
that it is still proper to raise this question by 
a motion to dismiss, and not by the answer. 


CHRISTOPHER B. GaRNeTT, in the Virginia Law 
Review. 








HUMOR OF THE LAW. 





She. You ought to be ashamed of stealing 
a kiss. 
He. You are equally guilty. You received 


the stolen goods.—Edinburg Scotsman. 





Patsy Doolan was taken up on the charge of 
stealing a watch. His employer was called as 
a witness to character, and said that he had 
always found the accused honest and upright. 
Unfortunately there was evidence to the con- 
trary with regard to the case at issue, and 
Patsy was convicted and sent to prison, to 
the great distress of his wife, who left the 
court weeping bitterly. A neighbor, seeking to 
comfort her, said: “Och now, Mary, don’t take 





on so. Just think what a good character Mr. 
Byrne gave your man, Sure we’d never have 
known what a fine fellow Patsy was if he 
hadn’t stolen that watch.”—Pittsburg Sun. 





An indictment had been found against a 
colored man, relates the Jacksonville Observer, 
for (as the indictment read, following the 
words of the statute) “breaking and entering 
into a dwelling house in the nighttime, with in- 
tent to commit a felony.” 

The case coming on for trial, the defendant 
pleaded “not guilty.” The testimony showed, 
without any doubt, that the prisoner, on the 
night in question, climbed up the piazza to the 
second floor, and then broke in through a win- 
dow upstairs, into an upper room. Just then 
a man rushed into the room and grabbed him 
before he had a chance to get anything. No 
evidence was introduced to the contrary. After 
the arguments of the counsel pro and con, and 
the charge of the court to the jury, the jury 
retired to consider their verdict. In a very 
few minutes the jury had all agreed except 
one, on a verdict of guilty. This one, however, 
was a colored preacher, who said he could 
not agree to such a verdict because, he said, 
the indictment read that the “breaking and 
entering was to be with intent to commit a fel- 
ony.” “Now,” said he, very emphatically, 
“whar was de evidence of de intent?” Then 
a long argument ensued over the question of 
“intent” between the white jurors and the 
colored preacher, who repeatedly and em- 
phatically inquired, “Whar was de evidence 
of de intent?” The white jurors hated to 
come into court and say that they could not 
agree upon a verdict of guilty in such a plain 
case as that, but they could not see any other 
way to do. 

But just then a colored juror, who had been 


: sitting quietly all through the discussion, say- 


ing nothing, turned to the preacher, looking 
him straight in the face, and said: “See heah, 
youse a preacher isn’t you?” 

“Yes, I is. I is a minister ob de Gospel,” 
straightening up proudly. 

“Well, den, I specks you believes de Bible?” 

“Yes, sah I believes ebery word in de Bible.” 

“Well, den, don’ the Bible somewhar say dis: 
‘Verily, verily, I say unto you, he that enter- 
eth not by the door, but climeth up some other 
way, the same is a thief and a robber?’” (St. 
John chap. 10, 1st verse.) 

The preacher gasped and came immediately 
down. “Dat so, dat so,” he said. “I guess he 


| guilty. Yes, he guilty.” 


And so the verdict was brought right in.— 
Case and Comment. 
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West Virginia 


i. Attachment—Amendment of Complaint.— 
A surety company, executing a bond tv release 
an alttachmen., such bond undertaking to pay 
any judgment obtained in the actiou, is not 
discharged, under Ci. Code, § 2819, by an 
amendment of the complaint, not setting up a 
new cause of action, but mereiy increasing the 
amounts demanded for breach of contract.— 
Turner v. Fidelity & Deposit Co. of Maryland, 
Cal., 200 Pac. 959. 

2. Attorney and Client—Attorney’s Lien.— 
An attorney by whom a judgment or decree 
was obtained for his client has a lien upon a 
fund arising trom enforcement of such judg- 
ment or decree against the land of the debtor, 
by another attorney employed by his client, 
prior and superior to the lien thereon of such 
subsequently employed attorney, unless he has 
expressly or impliedly assented to such subse- 
quent employment or, in some way, relinquish- 
ed his right further to represent his client 
in the matter, or, by negligence or other mis- 
conduct warranting his discharge, has lost it. 
—Brown v. Erwin, W. Va., 108 S. E. 605. 

3. Authority of Attorney.—In a summary 
proceeding in ejectment, where the jury gave 
possession of the property to the owner and 
fixed the rental at $111.66, contrary to the tes- 
timony of what a fair rental should be, and an 
intimation by the court that the verdict would 
be set aside as against the weight of evidence, 
unless plaintiff consented to a reduction in the 
rental to $60, held, where it is established that 
attorney’s consent to such reduction and com- 
promise is without express authority from the 
client and contrary to his instruction, such 
judgment will be set aside.—Bizzell v. Auto 
Tire & Equipment Co., N. C., 108 S. EB. 439. 

4. Value of Services.—An attorney em- 
ployed to perfect title to certain land under a 
contract entitling him to certain interest in 
the land for such services could not, on client’s 
termination of contract before he had fully per- 
formed services, recover as reasonable value 
of the services, upon quantum meruit, more 
than the value of the land which would have 
been his compensation for his services had the 
title been perfected.—Smith v. Thompson, Tex., 
233 S. W. 6. 

5. Bankruptey—Motion to Intervene.—Mo- 
tion to intervene in bankruptcy proceedings by 
applicants who allowed a default of nearly two 
months to run against them without any ex- 
cuse whatever may be denied, in the discretion 
of the court.—In re Tidewater Coal Exchange, 
U. S. D. C.,, 274 Fed. 1011. 











6. Partnership.—Bankr. Act. § 5a, provid- 
ing that a partnership may be ajudged a bank- 
rupt, treats a partnership as an entity, and in 
view of General Order in Bankruptcy No. 8, 
providing that a member of a partnership who 
refuses to join in a petition to have the part- 
nership declared bankrupt “shall be entitled to 
resist the prayer of the petition in the same 
manner as if the petition had been filed by a 
creditor of the partnership,” that he shall be 
served with notice, and “shall have the right 
to appear * * and to make proof if he 
can that the partnership is not insolvent or 
has not committed an act of bankruptcy and 
to make all defenses which any debtor proceed- 
ed against is entitled to take by the provisions 
of the act, “a petition filed against a partner- 
ship by one partner alone must conform to the 
requirements of an involuntary petition and 
must allege insolvency and an act of bank- 
ruptcy by the partnership—In re Ollinger & 
Perry, U. S. D. C., 274 Fed. 970. 

7. Priority of Payment.—The United States 
Shipping Board Emergency Fleet Corporation, 
incorporated under the general corporation law 
of the District of Columbia pursuant to Act. 
Sept. 7, 1916, &§ 11, 13, given the President's 
authority to construct, purchase, and requisi- 
tion vessels under Act June 15, 1917, by the 
President’s executive order of July 11, 1917, 
was not entitled to priority of payment under 
Bankruptcy Act. § 64, and Rev. St. § 3466, of 
a debt due it from a bankrupt with whom the 
corporation made a contract as a principal, and 
not as the agent of the United States govern- 
ment, on the theory that the debt was one due 
to the United States, since, the corporation 
having been organized as a private corpora- 
tion under the District of Columbia’s general 
incorporation law, the government’s ownership 
of the stock did not divest it of its character 
as a private corporation, in view of §§ 607, 608. 
—tIn re Eastern Shore Shipbuilding Corpora- 
tion, U. S. C. C. A., 274 Fed. 893. 

8. Taxes.—Under Bankruptcy Act, § 64a, 
claim of the government for taxes is not or- 
dered paid in its entirety as matter of course 
and the trustee remitted to proceedings under 
Rev. St. § 3226 to have the money returned, 
but the bankruptcy court passes on and de- 
termines validity of the tax in the first in- 
stance; it not being a case where the trustee 
is seeking to maintain a suit for recovery of 
internal revenue taxes illegally assessed, the 
government and not the trustee being the mov- 
ing party, and this notwithstanding the trustee 
moves that the government’s proof of debt be 
reconsidered and rejected, a verified proof of 
debt in bankruptcy having probative force and 
making out a prima facie case requiring the 
objector to go forward.—In re General Film 
Corporation. U. S. C. C. A., 274 Fed. 903. 

9. “Unincorporated Association.” — The 
Tidewater Coal Exchange, an association orga- 
nized by shippers of bituminous coal during 
the war with Germany, at the instance of the 
Council of National Defense, for the purpose 
of speeding the transshipment of coal from cars 
to ships at tidewater, etc., involving a general 
pooling arrangement for coal, with debit and 
credit charges against and for each member, 
held an “unincorporated company” within 
Bankruptcy Act, § 4B, so as to give the District 
Court jurisdiction of an involuntary petition 
against it.—In re Tidewater Coal Exchange,, 
U. S. D. C., 274 Fed. 1008. 

10. ‘Voluntary Petition.—There is no pre- 
sumption of authority in an officer of a cor- 
poration to make and file a voluntary petition 
in bankruptey, and he may not do so without 
the consent of the directors.—Regal Cleaners 
& Dyers v. Merlis, U. S. C. C. A, 274 Fed. 915. 

11. Bills and Notes—Liability of Endorser.— 
To render an endorser liable on a negotiable 
note, it must be presented at the particular 
time and place specified therein and timely 
notice of its dishonor given the endorser, un- 
less it is alleged and proven that he in some 
way waived such notice.—Hastings v. Gump, W. 
Va.. 108 S. E. 600. 

12. Brokers—Commission.—A commission is 
earned when the broker produces a purchaser 
accepted by the principal, and the subsequent 
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agreement of the principal and the buyer to 
abandon the contract will not defeat the brok- 
er’s claim for commission, nor place on the 
broker the burden of restoring to the pur- 
chaser a deposit on the price not in excess of 
the agreed commissions.—Smith v. Eells, Iowa, 
184 N. W. 385 

13.——Commission.—A broker who under- 
takes to find a purchaser for land at a stipu- 
lated price earns his commission when he pro- 
cures and produces to his principal a person 
who is able, ready, and willing to buy at that 
price, and he does not earn his commission if 
he fails to produce such a purchaser; but, if a 
broker has brought the parties together and 
they conclude a contract, he is not deprived of 
his right to a commission by the fact that the 
contract differs in terms from the one which he 
was authorized to negotiate, provided the ne- 
gotiations commenced by the broker continued 
uninterruptedly.—Dancy v. Baker. Ala. 89 So. 
590. 

14. Constitutional Law—Due Process.—It is 
a violation of the Fourteenth Amendment of the 
federal Constitution, if a judgment in a per- 
sonal action is enforced, which has been en- 
tered by default on the service of the sum- 
. mons ‘by publication: but, unless process is 
issued on the judgment in an effort to enforce 
it defendant cannot claim his rights are vio- 
lated.—Cahill v. Broadwell Productions, N. Y., 
190 N. Y. 8S. 225. ‘ 

15. Oontracts—Mutual Agreement.—A _ con- 
tract, “We, the undersigned, children of R., 
and the only beneficiaries under her will.” 
agree to turn over to the executor an eighth 
part of the property of the testatrix from our 
distributive share, with the understanding that 
the same shall be paid to disinherited erand- 
children, who did not sign held obviously 
drawn as a mutual agreement between the 
several parties, to be signed by all of them, 
which was not binding on anv of them, where 
all aid not sign.—Hess v. Lackey, Ind., 132 N. 
E. 257. 

16. Public Policy.—In contracting with a 
lumber company that the latter assume liabil- 
ity for the loss of lumber deposited on a wharf 
during a strike of longshoremen. the wharf- 
inger violated no law against public poliev.— 
Northwestern Mrt. Fire Ass’n v. Pacific Wharf 
& 8S. Co. Cal., 200 Pac. 935. 

17. Corperations—Purchase of Stock.— An 
agreement of a corporation with an intending 
purchaser of stock to take back the stock on 
demand is enforceable by such purchaser.— 
Williamson v. Marshall, Cal., 200 Pac. 1058. 

18. Criminal Law—Sufficiency of Indictment. 
—Burglary indictment, charging that defend- 
ant broke into named person’s private garage, 
held to charge crime with sufficient certainty, 
notwithstanding failure to define the word “ca- 
rage,” or to state that the private carace was 
a building: the word “garage” being well un- 
derstood to mean a building for the storage 
of automobile vehicles.—Taylor v. State. Ind., 
132 N. E. 294. 

19. Eminent Domain—Railroad Property.— 
Railroad property is not to be condemned for 
a street, thouch it be not actually in use, if 
it will be needed for the companv’s use in the 
future: and this, thoveh the railroad’s fran- 
chise from the city to operate on certain streets 
has been forfeited hv the city—In re 221st 
Street, N. Y.. 1909 N. Y. S. 235. 


20. KFish—Police Power.—The state mav, un- 
der its police power. for the protection in the 
streams, lakes, and ponds of this state, and for 
the purnose of encouracine the breedine of 
fur-hbearine animals and other game which 
have access to the public waters of the state 
prohibit the denositine of crude oil and other 
deleterious substances therein.—State v. Wheat- 
ley, Okla.. 200 Pac. 1004. 


21. Gifte—Joint Bank Deposit.—A bank’s 
transfer of a savings account, if made in con- 
formity with an order of the depositor author- 
izing its change to a joint account between 
himself and wife, subject to withdrawa! by 
check of either, the balance on the death of 
either to belong to the survivor would not be 








a valid gift, where it was not shown that such 
depositor, in his lifetime, released control and 
dominion over it.—Pearre v. Grossnickle, Md, 
115 Atl. 49. 


22. Guardian and Ward—lIllegal Agreement. 
—Although the guardian, mother of the ward, 
had a right to use and enjoy his property as 
her residence during her life, her contract as 
guardian, with a purchaser made privately, to 
let him have all the property would bring on 
sale by court order above a certain amount, 
was known to the purchaser to be illegal and 
void, and he cannot maintain an action against 


her personally thereon.—Wilson v. McKleroy, 
Ala., 89 So. 584. 
23. Highways — Negligence. — Where the 


traveled track of a public road is to one side 
of the center thereof, it is not negligence as a 
matter of law to drive in such track, though 
it be upon the left side of the road to the par- 
ticular, driver—kKeane v. Butner, Minn., 184 


N. W. 571. 
24. Homicide — Trespasser. — Officers who 
went on the porch of accused’s house in a 


peaceable manner and with lawful purpose, and 
without intent to search his barn for intoxi- 
eating liquors without a warrant, if he ob- 
jected were not trespassers, and court prop- 
erly refused to so charge in a homicide case.— 
Lakey v. State, Ala. 89 So. 605. 

25. Imsurance—Crops.—Although under C. 
S. § 2355, the possession and title to all crops 
raised by tenant or cropper in the absence of 
a contrary agreement are deemed to be vested 
in the landlord until the rent and advancements 
have been paid, this does not divest the tenant 
of an insurable interest in the crops before 
ee v. Sullivan, N. C., 108 S. E. 





26. “Immediate Notice.”—The policy cov- 
ering the case required that, in event of acci- 
dental death, immediate notice must be given 
to the company. This means within a reason- 
able time. Almost immediately after death 
the soliciting agent who negotiated the policy 
procured it and surrendered it to the company 
as plaintiff claims without her authority. It 
was never returned to her though later de- 
manded. Held, this and other circumstances 
in the case excused plaintiff from givine no- 
tice of death—Frommelt v. Travelers’ Ins. Co. 
Minn., 184 N. W. 565. 

27. Proof of Loss—Where insurer’s ad- 
juster, on being notified by insured that his 
automobile had been stolen. promised to take 
eare of him. took charge of the matter, exam- 
ined the policy and other papers, made a rec- 
ord of the case from answers to questions 
asked of insured, and promised they would 
return the car or pay for it within 60 days, it 
waived subsequent tender of proof of loss.— 
Doubles v. Insvrance Co. of North America, 
Mich., 184 N. W. 539. 

28. Repairs—A marine policy provision 
that no claim of loss shall go beyond the cost 
of actual repairs. considered with vrovision for 
estimatine loss. held merelv a limitation of 
claim for loss to the cost of repairs. if made, 








and if no repairs are made. insured mav re- 
eover damages found on survev.—Walker v. 
Tivernool & Tendon & Globe Ins. Co. N. Y., 
199 N. ¥. S. 256. 


29. Insurrection and Sedition—Martial Law. 
—Martial law operatine, in the government 
of territory. as a substitute for the civil law, 
or as an addition thereto. so as to restrict the 
liberties of citizens and angment the powers of 
officers, is an incident of military onerations 
and of actual military oceunation of the terri- 
tory so weoverned: wherefore it cannot obtain 
in the absence of such operations and arenne- 
tion.—Ex narte Lavinder, W. Va., 198 S FB. 428. 


30. Intoxicating Liquors — Liability for 
Wife’s Acts.—In a prosecution of a husband. 
his wife already having pleaded guilty to vio- 
lation of liquor law in their home. the act 
being malum prohibitum and not malum in se, 
it is not necessary to prove his criminal in- 
tent, his liability, if not doing what he could 
to prevent her violating the law, resting, not 
on the presumption of his coercion of his wife, 
but on his authority to control the household 
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affairs and use reasonable means to prevent 
violation of law.—People v. Sybisloo, Mich., 
184 N. W. 410. 

31. Sufficiency of Proof.—In a proceding 
to condemn an automobile used in transport- 
ing prohibited liquors, where the user’s wife 
claimed the car, evidence that the husband 
contributed part of the cash payment, paid for 
all repairs, generally used the car as his own. 
claimed it as his at the time of the seizure, 
and, when the seller refused to sell to claim- 
ant executed the purchase-money note, held 
sufficient to show that the car was his, though 
claimant furnished the remainder of the pur- 
chase price from money earned from boarders 
and money borrowed by her.—Stutts v. State, 
Ala., 89 So. 603. 

32. Validity of Ordinance.—A liquor ordi- 
nance is not invalid merely because it pre- 
seribes a less severe penalty than is prescribed 
by the Volstead Act for similar offenses.—Ex 
parte Kinney, Cal., 200 Pac. 966. 

33. Landlord and Tenant—Liability for Rent. 
—Where one is in the possession of real estate 
without special contract, he is liable for rent 
to the owner or person entitled to possession, 
and such owner or person entitled to posses- 
sion may enforce his claim for rent by attach- 
ment as provided for by § 3809, Rev. Laws 1910. 
—McBrayer v. Miller. Okla., 200 Pac. 988. 

34. Tenancy at Will.—If a lease for “about 
a month” be treated as for an indefinite period 
creating a tenancy at will, it was such by im- 
plication. subject to the common-law rule re- 
quiring reasonable notice to terminate, and not 
within Code 1907, § 4732 requiring 10 days’ 
notice to terminate an express tenancy at will: 
but, being in fact definite, meaning approxi- 
mately a calendar month, a holding over creat- 
ed tenancy at sufferance reauirine no notice 
for termination. so that in either event it was 
errer to exclude lessor’s demand for possession 
nreliminary to snit for detainer.—Rutledge v. 
White, Ala.. 89 So. 599. 

35. Licenses—Presumed Reasonable.—A __li- 
ecense ordinance, enacted within the police 
power of a city, is not invalid. though 
a slight mistake is made in _ calculating 
the cost of administration, and the _ fee 
is fixed too high if the surplus’ fund 
after the payment of all reasonable 
charges, is not so great as to manifest a pur- 
pose on the part of the legislative body to 
make the ordinance a revenue-producing meas- 
vre—City of Mavfield v. Carter Hardware Co., 
Ky.. 233 S. W. 2. 

36. Master and Servant—Compensation Act. 
—Under Workmen’s Compensation Act, author- 
izing the employer to enforce the liability of 
a third person causing injury to an employee, 
and providing that, if the damages recovered 
exceed compensation paid, such excess must be 
paid to the employee, the employer’s recovery 
against the wrongdoer is not limited to the 
amount of compensation paid.—Bethlehem Steel 
v. Variety Iron & Steel Co., Md., 115 Atl. 

37. Hours of Service.—A railway telegraph 
operator, who was paid for about 12 hours’ 
service out of 24-hour periods, but was in ac- 
tual service only 5 or 6 hours, being released 
for periods of from 1 to 2 hours from time to 
time by the train dispatcher, held not “on 
duty” for a longer period than 9 hours, in 
violation of Hours of Service Act March 4, 1907, 
$§ 2—United States v. New York, N. H. & H. 
R. Co., U. S. C. C. A., 274 Fed. 321. 

38 Malpraetice of Physician.—To render 
employer liable under Compensation Act for 
malpractice of physician, the injury must re- 
sult from the necessary efforts to relieve from 
the consequences of the original injury received 
during emplovment.—Wood v. Vroman, Mich., 
184 N. W. 520. 

39. Subrogation.—Injured employe. en- 
titled to comnensation under Workmen's Com- 
pensation Act for iniuries by a third partv, 
cannot by agreement not to sue third party de- 
prive employer, or his insurer of the right of 
evubrorgation to emnplove'’s right to recover dam- 
ages against third person under Code Supp. 
1918, § 2477m6.—Renner v. Model Laundry, 
Cleaning & Dyeing Co., Towa, 184 N. W. 611 
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40. Municipal Corporations—Defective Side- 
walks.—Where city constructed cement side- 
walk with slippery surface, so that pedestrians 
exercising ordinary care slipped thereon, it was 
liable for the damages sustained; it being the 
city’s duty in the construction of the side- 
walks, to make them reasonably safe for the 
use of pedestrians—Schuler v. City of Mo- 
bridge, S. D., 184 N. W. 281. 

41. “Motor Vehicle.’"—A bicycle is not a 
“motor vehicle,” within statutes regulating 
°* acafilianaa acini v. Coryell, Mich., 184 N. W. 

42. Safety Zone.—In action for _ injuries 
to prospective street car passenger struck by 
defendant’s automobile truck passing within 
six feet from running board of street car in 
violation of city ordinance, the question 
whether the pedestrian, whose view of street 
was obstructed by automobile parked along 
curb where car stopped, was negligent held 
for the jury—Metcalf v. Peerless Laundry & 
Dye Co., Mich., 184 N. W. 482. 

43. ——Unauthorized Contract.—Not liable for 
electric current used under contract with cor- 
poration of which officials were stockholders. 
—City of Hogansville v. Planters’ Bank., Ga., 
108 S. E. 480. 

44. Nuisance—Garage.—The construction of 
a garage building and the operation of a ga- 
rage business therein on street on which there 
was heavy traffic, such as street cars, freight 
ears, and trains. with automobiles and trucks, 
with the noise and odors incident to such traf- 
fic and on which the property was more val- 
uable for business than for residential pur- 
poses, will not be enjoined as a nuisance.— 
Lansing v. Perry, Mich., 184 N. W. 


45. Principal and Agent—General Agent.— 
Where one executes a promissory note or a bill 
of exchange in his own name, with a descrip- 
tive suffix. such as “general agent,” attached 
to his signature, and where it does not ap- 
pear on the face of the instrument that he is 
acting for or in behalf of any one as principal, 
the instrument is presumably his individual 
obligation. and before any one can be held 
liahle thereon as principal it must affirma- 
tively appear that at the time of the execution 
of the instrument it was the intention of the 
parties to bind a particular person as princi- 
pal, and that the maker, in executing the in- 
strument, had authority to act as agent for, 
and to bind such person as, the principal.— 
Atles Assur. Co.. Limited, of Tiondon England 
v. First Nat. Bank... Ga. 108 S. E. 474. 


46. Sales — Misrepresentation..— A ecorpora- 
tion, purchasing scrap iron in reliance on the 
seller’s representation that it was cast iron, 
which. on discovering the iron delivered was 
chilled iron and unsuited for the purposes for 
whieh it was purchased, stored it where it 
would be protected and notified the seller it 
was subject to its order is not liable for the 
eontract price.—Cameron Compress Co. Vv. 
Texas Bae Corporation, Tex... 233 S. W. 781. 

47. Searches and Seizures—Owner’s Consent. 
—That search warrant was not vronerly issued 
is immaterial. if owner of searched house con- 
sented to the search.—RBruner v. Common- 
wealth. Kv., 283 S. W. 795. 


48. Stntes—Public Welfare.—The object of 
Laws 1920, c. 872, 8 5 providing for issuance 
of bonds bv state for a bonus to persons who 
served in the military or naval service of the 
Tinited States is public and for the public wel- 
fare: a bonus being an incitement to patriot- 
ism and an encourarement to defend the coun- 
tev in future conflicts —Peonle v. Westchester 
County Not. Bank. N. Y., 122 N. E. 241. 


49. Street . Railroads—Collision.— Where a 
driver, whose wagon was struck when he at- 
tempted to cross ahead of a street car at a 
street intersection, saw the approach of the 
car when it was 80 feet away, the motorman 
was not required to give a signal of the ap- 
nroach of his car.—Mayer v. Louisville Ry. Co., 
Ky. 238 S. W. 7865. 


50. Stipulations — Jurisdiction. — Supreme 
Court had no jurisdiction to consider authority 
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and jurisdiction of Public Service Commission 
to make an order concerning rates of a gas and 
electric company, from which certiorari would 
lie, under Code Civ. Proc. § 1279, relating to 
submission of controversies, notwithstanding 
stipulations of the parties.—City of Rochester 
v. Rochester Gas & E. Corp., N. Y., 190 N. Y. 
S. 229. 

51. Taxatieon—Alien Poll Tax Law.—The 
Alien Poll Tax Law of 1921, imposing a poll 
tax on alien inhabitants without requiring such 
tax to be paid by similarly situated citizens of 
the United States, held violative of Const. U. 
S. Amend. 14, § 1—Ex Parte Kotta, Cal. 200 
Pac. 957. 


§2. Foreign Corporation—New York Tax 
Law §§ 208 and 2191 providing that a foreign 
corporation for the privilege of doing business 
in the state shall pay a tax of 3 per cent on 
its local income, to be determined by a consid- 
eration of the relative value of its entire prop- 
erty and accounts receivable and of its prop- 
erty and accounts receivable in the state, but 
which authorizes the corporation to present, 
and the assessing commission to consider, other 
relevant facts, held to provide a rule of ailo- 
cation prima facie valid, and not unconstitu- 
tional as taking property without due pro- 
cess.—Gorham Mfg. Co. v. Travis, U. 8S. D. C., 
274 Fed. 975. 


53. Vendor and Purchaser—Vendor’s Lien.— 
Aithough defendant, purchasing at mortgage 
foreclosure sale, had notice of complainants’ 
vendor's lien subordinate to the mortgage, 
there was no privity of contract between de- 
fendant and complainants, and defendant, oc- 
cupying the status of prior mortgagee in pos- 
session after default with mortgagor's consent, 
was not accountable to compiainants for rents 
and profits; the subject of the mortgage being 
the property of the mortgagee rather than of 





complainants.—Sollie v. Outlaw, Ala. 89 So. 
561. 
54. War—Seditious Utterances—The indict- 


for aiding and abetting in an attempt to cause 
insubordination, disioyalty, and refusal of duty 
in the military forces of the nations when it 
was at war, the conduct of the principal being 
set out, need not allege the means empioyed by 
the abettor or the particulars of his incite- 
ment, aid, or assistance, but it is enough to 
charge, in general terms, that he knowingly 
aided and abetted the principal and induced 
and procured him to commit the principal of- 
fense.—Matthey v. United States, U. 8S. C. C. A, 
274 Fed. 926. 

55. Waters and Water Courses—Boundary.— 
Where the patent referred to the official survey 
which showed a meander line as the shore of the 
lake, but it appeared that the lake shore varied 
from the calls for the line so that the fraction- 
al subdivisions conveyed by the patent, if ex- 
tended to the lake shore, exceeded by 50 per 
cent and 20 per cent respectively, the acreage 
stated, and the intervening land was inter- 
sected with ravines sometimes filled with wa- 
ter, and was of little value until oil was dis- 
covered thereon, the shore of the lake, and 
not the meander line, was the boundary of the 
tract conveyed by the patent. Greene Vv. 
United States, U. S. C. C. A., 274 Fed. 145. 





56.——Rates.—Despite the Home Rule Act, 
the city of New York has no right to bring 
action against a water supply company, whose 
water it does not use, to restrain it from put- 
ting into effect an increase of rates; the inter- 
est referred to in the Home Rule Act being 
mo such interest as is contemplated by Code 
Civ. Proc. § 452. City of New York v. Citizen's 
Water Supply Co., N. Y., 189 N. Y. S. 929. 


57. Wills—‘“Children.”—The word children 
in a will, does not include grandchildren, and 
the word “grandchildren” does not include 
great-grandchildren, unless the will discloses 
a contrary intention.—Davidson v. Blackwell, 
Ga., 108 S. E. 469. 


58. Intent.—Where a will states testator’s 
“desire” to leave all moneys and property to his 
wife, it is sufficient—In re Golicki’s will, N. 
Y., 190 N. N. S. 266. 





569.——_Joint Will.—Survivor of joint testators 
by accepting benefits under the will was bound 
by its disposition of their community estate, 
and could not convey or otherwise dispose of 
any thereof contrary to provisions of the will. 
—Heller v. Heller, Tex., 233 S. W. 870. 


60. Remainder.—Where testator gave his 
wife and surviving children equal shares of his 
estate in remaining after remarriage or death 
of the wife, with direction that daughters’ 
shares be held in trust during their lives, and 
after their death paid over to their children, 
who are heirs at law, with no provision for 
the case of a daughter dying childless, where 
a daughter dies without children, the prior and 
absolute gift to such daughter in case she 
survives the remarriage or death of the. wife 
will take effect, and the corpus of her share 
will pass to her heirs, executors, administra- 
tors, and assigns, and therefore she has the 
right to alien or assign such share.—Perin v. 
Perin. Md., 115 Atl. 51. 





61. Undue Influence.—A will leaving only 








$100 to wife was not of itself sufficient evi- 
dence of undue influence.—In re Wall's Estate, 
Cal. 200 Pac. 929. 


62. Witnesses—Reference to Books.—lIn ac- 
tion for price of barrels, witness who had copied 
into a book the number of barrels delivered to 
customers, with names of customers to whom — 
delivered, from entry of the number of barrels 
delivered and customer to whom delivered, 
made by an employe on a calendar sheet which 
had been lost at time of trial, was properly 
permitted to testify as to the entries she found 
on such calendar sheets after refreshing her 
memory by reference to the copy made.—Cor- 
bin v. Staton, Md., 115 Atl. 23. 


63. Work and Labor—Implied Contract.—In ~ 
an action on implied contract to recover from 
defendant for constructing curbing in front of 
her lots, as ordered by the village authorities, — 
the fact that after the work was done, and 
while measurements and frontages were being 
taken by the village clerk, he requested de- 
fendant to exhibit her deed, which she did after 
stipulating it was without prejudice to herself, 
constituted no acquiescence on her part, and 


a 


did not bind her.—Peters v. Adams, N. Y., 190 § 
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is a governor privileged by his office from 
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right of stockholder to subscribe to new 
issue of stock, 68 

bonus shares not subject to English super- 
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COURTS, 
see FEDERAL COURTS. 
see JUDGES. 
the recent history of the Psychopathic Labo- 
eaoeer of the Municipal Court of Chicago, 


competency of courts to decide scientific 
questions, 

what the Chicago Bar Association did to se- 
cure the election of good judges, 31 


‘CRIMINAL LAW, 
a famous trial of old days, 230. 
a Piaget enforcement of the criminal law, 
93. 


DEATH BY WRONGFUL ACT. 
right of mother of illegitimate child to sue 
for child's injury where statutes give mu- 
tual rights of inheritance, 329 


DECLARATORY JUDGMENTS 
a discussion of the subject of declaratory 
judgments, 169. 
er orders in the commercial court, 
48. 


DESCENTS AND DISTRIBUTIONS, 
inheritance by and through adopted chil- 
dren, 3 


ELECTIONS, 
successors of ineligible nominees, 113. 


EVIDENCE, 
admissibility in evidence'of carbon copies as 
duplicate originals, 284. 
admissibility of evidence as to rate of speed 
ro ad than at place and time of accident, 
409. 


FEDERAL COURTS, 

danger of the increased burden on the fed- 
eral Supreme Court from its continually 
expanding docket, 327. 

the relief of federal courts and the pay of 
federal judges, 5. 

the obligation of federal judges to hold no 
other salaried position, 419. 





FINDING LOST GOODS, 
ownership of buried treasure, 249. 


FIXTURES 
are seats attached to grand stands fixtures, 


FRAUD 
contracting against fraud, 399. 


FREE SPEECH, 
en and laws in derogation thereof, 


GAMING, 


investment, speculation and’ gambling on 
the fluctuations of the market prices of 
stocks and other commodities, 221. 


HIGHWAYS, 


admissibility of evidence as to rate of speed 
other than at place and time of accident, 


HOMICIDE, 
failure to retreat not categorical proof of 
guilt, 24. 


HUMOR OF THE LAW, 


s, nw 52, 70 88, 106, 124, 142, 160, 178, 196, 
232, 250, 268, 286. 304, 322, 340, 358, 
376. 394, 412, 430, 448 


HUSBAND AND WIFE, 
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estimating income tax on profit from sale of 
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INDIANS, 
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in trade with Indians, 112. 
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the present state of international law, 59. 
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JUDGES, 
see FEDERAL COURTS. 
compensation of judges, 129. 
duty and responsibility of the bar in the 
selection of the- judiciary, 439. 


JURIES, 
women as jurors, 57. 
the obligation and eligibility of women to 
serve as jurors, 256. 


LABOR UNIONS, 
Attorney General Daugherty’s six rules for 
handling labor disputes, 291 
the arbitration of railroad labor disputes, 
345. 


right to induce employees to breach their 
contract of service by becoming mem- 
bers of a labor union, 435. 

statute prohibiting strikes held valid, 436. 


LANDLORD AND TENANT, 
see OIL AND GAS. 
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LAW AND LAWYERS, 
the Nova Scotia tercentenary, 104. 
making the law a learned profession, 201. 
the American bar loses both its leaders, 21. 
a.tribute to Mr. W. A. Blount, 51. 
a tribute to Chief Justice White, 85. 
Chief Justice Taft, 93. 


Sir John Simon, England’s representative at 
the meeting of the American Bar Asso- 
ciation, 123. 


business methods in a lawyer’s office, 185. 
the legal profession in Scotland, 194. 
Judge William C. Hook (verse), 212. 


traditions that distinguish barrister and so- 
licitor of English courts, 242. 


the common law, 257. 

are welfare movements affecting the social 
order, 320? 

Cc. L. Kagey as Minister to Finland, 322. 

how to get on at the bar. 365. 

the spirit of lawlessness, 402. 


duty and responsibility of the bar in the 
selection of the judiciary, 439. 


LEGAL EDUCATION, 
Carnegie bulletin on legal education, 159. 


LEGAL LIABILITY, 
the function and scope of a course in legal 
liability, 277. 


LIABILITY. INSURANCE, 
effect of liability insurer repudiating liabil- 
ity under its policy, 337. 


LIBEL AND SLANDER, 


conversation overhead by third person as 
; poameel privilege within law of slander, 
177. 


literary libel, 411. 


MARRIAGE AND DIVORCE, 
“aA Vinculo Matrimonii,” 25. 


the right of a state to refuse recognition of 
a foreign divorce decree, 16 


contracts in restraint of remarriage, 239. 


MASTER AND SERVANT, 
see WORKMEN’S COMPENSATION. 


injury by wilfull act of employee as compen- 
sable, 


right of employee to his invention, 119. 

to whom does a patent right belong as be- 
tween employer and employee, 276? 

deviation by driver from route or instruc- 
tions as affecting employer’s liability, 318. 
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MINES AND MINERALS, 


locating a mining claim across strike does 
not defeat extra lateral rights, 9 


extra lateral right of mining claimants, 195. 


MOBS, 
see MUNICIPAL CORPORATIONS, 


MORTGAGES, 


is mortgagor relieved of debt where mort- 
id tea grantee who assumed the 
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MUNICIPAL CORPORATIONS, . 
liability of municipality for assault by 
agent, 14. 


power of municipality to regulate rates nul- 
pons So ne power to contract concerning 
rates, e 


the recent history of the Psychopathic Lab- 
ecetery of the Municipal Court of Chicago, 


when property is stolen.is it also destroyed 
under statutes making municipalities lia- 
PA for destruction of property by rioters, 


power of municipal corporation to require 
indemnity bond from operator of automo- 
bile for hire, 373 


NEGLIGENCE, 
attractive nuisance doctrine defined, 58. 


negligence of driver as imputable to guest 
or passenger, 246. 


OIL AND GAS, 


where equity will relieve against a forfeit- 
ure of an optional oil lease for failing to 
Pay rental on time, 184. 


payment of royalties to successors in inter- 
est to lessors in oil and gas leases, 330. 


PATENTS, 


the need of a special patent court—the en- 
gineers’ point of view. 96 


right of employee to his invention, 119. 


to whom does a patent right belone as be- 
tween employer and employee, 276. 


PLEADING, 


power and liberality of the court to allow 
amendments, 1 


POLICE POWER, 

see RATE REGULATION. 

right of legislature to impose different edu- 
eational qualifications for different trades 
and professions, 309 

validity and construction of statute requir- 
ine motorist striking a person to render 
assistance, 444. 
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PSYCHO-ANALYSIS, 
psycho-analysis in the courts, 116. 


the recent historv of the Psychopathic Labo- 
> waa of the Municipal Court of Chicago, 


psvcho-analysis and improvement of the 
criminal law, 303. 


PROCEDURE, 


power and liberality of the court to allow 
amendments, 1 


the law’s delays and who is to blame, 42. 
what is due process of law in procedure, 94. 


uniform procedure through a federal prac- 
tice act, 219. 


reform of federal procedure, 267. 


the undue emphasis on procedure in Amer- 
ican decisions, 327. 


PROFESSIONAL ETHICS, 
recent decisions by the New York County 
Lawyers’ Association Committee: on Pro- 

fessional Ethics, 411. 
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PUBLIC UTILITIES, 
see RATE REGULATION. 


RAILROADS, 


liability of carriers while under federal con- 
trol, 101. 


RATE REGULATION, 


power of state to change utility rates fixed 
by contract with consumers, 301. 


REAL PROPERTY, 
symbolic delivery of possession, 392. 


RECENT DECISIONS IN THE BRITISH COURTS 
204, 240, 259. 


REMOVAL OF CAUSES, 
reforming the law relating to removal of 
causes, 358, 375. 


ROBBERY, 


can unlawfully possessed Sgheaionting liquor 
be the subject of theft, 


STATES, : 
— of a state department ex delicto, 
437. 


SUBSCRIPTIONS, 


when a subscription to a charitable enter- 
prise is enforceable, 147. 


TAXATION, 
see INHERITANCE TAXATION. 
see INCOME TAX. 
liability of collector for taxes unlawfully 
collected by predecessor, 347. 
payment of stamp tax as condition precedent 
to transfer of stock, 436. 





TORTS, 


the function and scope of a course in legal 
liability, 277. 


sar ~ ned of a state department ex delicto, 


UNFAIR TRADE, 
right of cartoonist to protection of his work, 


UNIFORM STATE LAWS, 


new uniform acts which will be discussed 
this year by the Conference of Commis- 
sioners on Uniform State Laws, 39. 


uniform bill of lading acts, 214. 


VOLSTEAD ACT, 
see INTOXICATING LIQUORS. 
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17, 35, 53, 71, 89, 107, 125, 148, 161, 179, 197, 
215, 233, 251, 269, 287, 305, 323, 341, 359, 
377, 395, 413, 431, 449. 


WILLS 
is a devise void which is identical with es- 
tate by descent, 347. 


WORKMEN’S COMPENSATION, 
is an action under the workmen’s compen- 
sation act one in contract or tort, 41. 


street accidents as compensable, 140. 


meaning of “willful misconduct” as used in 
workmen’s compensation statutes, 192, 


higher wages after injury as affecting em- 
ployee’s right to compensation, 211. 


disease following injury as “accident,” 390. 
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Promise. 89: Contingency, 233; Corporate 
Note, 17; Definite Time, 395; Disputed Claim, 
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Foreign Corporation, 126; 
197, 269; Good Faith, 71; 
179; Holder in Due Course, 179, 215, 287, 305, 
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395, 413; Indorsement “For Collection,” 251; 
Insanity of Maker, 35; Interest. 197, 251; 
Lack of Maturity Date, 143; Liability of Ac- 
ceptor, 71; Liability of Indorser, 89, 449; 
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Negligence of Bank. 197; Notice of Defect, 
305; Negotiability, 161; Ownership, 359; Pay- 
ment for Stock, 341; Place of Signature, 71; 
Proper Signature, 359; Purchaser Before Ma- 
turity, 17; Purpose of Signature, 251; Re- 
newal 269, 305, 359; Set-Off, 269; Stipulation, 
53: Substitution, 395; Terms of Contract, 35; 
Transfer, 53, 71. 126; Uncertainty, 377; 
Valid Consideration, 377. 
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Assignment of Contract, 162; Authority of 
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Contract, 18; Sale of Stock, 342; Stock Trans- 
fers, 360: Tort of Former Partnership, 144; 
“Transacting Business,” 234; Ultra Vires, 
360: Valid Obligations. 18; Void Deed, 216; 
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Costs—Attorney’s Fee, 234. 
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Covengnte aes Restrictions, 270, 288, 324/ 
2, 432; Restrictions, 306; Use of Buiiding, 
34 42: Warranty, 18 


Customs Duties—Contraband Articles, 414; Un- 
lawful Use of Vehicle, 396. 


Criminal Law—Disorderly Conduct, 18; Sufficien- 
cy of Indictment, 450. 


Lamages—Breach of Contract, 72, 108, 198; De- 
reciation, 36; Destruction of Trees, 72; In- 
ury to Crop, 108; Loss of Profits, 360; Meas- 

ure of, 252, 288; Mental Anguish, 18. 


Death—Admissible Evidence, 270; Conscious Suf- 
fering, 324. 


Dedication—Public Use, 360. 


Deeds—Blanket Description, 90; Condition in Re.- 
straint of Marriage, 54; Confidential Rela- 
tion, 270; Consideration, 252; Delivery, 234, 
342; Gift, 198; Ratification, 108; Remainder- 
man, 324; Survivorship, 288. 


Descent and Distribution—Adequate Considera- 
tion, 216; Value of Advancements, 252. 


—_—— of Columbia—Vault Under Sidewalks, 
180. 


Divorce—Alimony, 18, 306, 324; Clean Hands, 18; 
Condonation, 3 3; Default Judgment, 54: 
Drunkenness, 54, 180; Final Judgment, ot 
Ground for, 36; Evidence of Disease, 54; 
junction, 432; Insanity, 432; Interest of State, 
414; Modification aa Decree, 198; Non-pay- 
ment of Alimon 90; Res Judicata, 252: 
Service by Publication, 377; Undivided Re- 
mainder in Estate, 396. 


ee of Sureties of Commissioner, 
. 


Basements—By Implication, 414; Macresehpeent 
on Passage Way, 198; Estoppel, 216; Light 
and Air, (62 Obstructions in Way, 144; 
Rights Thereunder, 90. 


Elections—Mark on Ballot, 162; Unauthorized 


Candidate, 198. 


Blectricity—Contract for Rates, iy P Defective 
Wire, 270; Degree of Care, 36, 1 306; Due 
Care, 216; Extension of Sazehan, eth Fran 
chise. 360; Negligence, 234, 306. 324, 378; Ob. 
ligation ‘to Furnish, 360; Ownership of 
hee 4 108; Rates, 144, 396, 414; Trespasser, 


Eminent Domain—Abutting Teeperay, 396; Dam- 
ages, 198, 216; Exclusive Use, 162 : Just Com- 
pensation, 162; Marker on Highw ay, 307 
Market Value, 144; spogerty Outside State, 
234; Public Use, 127; Railroad Property, 450; 
Trespass, 414; Value of Land, 180, 414; When 
“Taken,” 378. 


Equity—Laches. 180; Jurisdiction, 270, 342; Right 
of Action, 342. 


Estoppel—Alienation of Affections, 342; In Pais, 
54; Street Paving, 270. 


Exchange of Property—Rescission, 144, 


Executors and Administrators—Ancillary Ad- 
ministration, 216; Appointment of Widow. 
396; Attorney’s Fee, 108; Conveyance of 
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Land, 180; Fiduciary Relation, 414; Insuf- 
ficient Bond 180; Res Adjudicata, 162; Sale 
of Homestead, 342. 


Exemptions—Life Insurance Policy, 36. 


Explosives—Negligence, 72, 307; Reasonable 
Care, 181; Violation of Ordinance, 198. 


Evidence—X-Ray Photographs, 270. 

False Imprisonment—Saucy Language, 36. 
Fences—Repair, 432. 

Fish—Ownership, 18; Police Power, 450. 


Fixtures—Conditional Sale, 307; Machinery, 54, 
234: Removal, 18; Rights of Part ies, 234; 
Scales, 270; Temporary Building, 108. 


Food—Deception, 252. 


Fraud—False Representations, 252, 324; Measure 
of Damages, 860. 


Frauds. Statute of—Authority of Auctioneer, 72; 
Breach of Contract, 181; Broker’s Bought and 
Sold Slips, 181; Contract to Make Will, 162; 
pa of : Destruction of Deed, 

54; Memorandums, : tos. “joe: Parol Agreement, 
90, 288, 342; Presumption of Written Con- 
tract, 360; Redemption, 54; Royalties, 360; 
Sale of Land 90; Verbal Lease, 145; Written 
Contracts, 396. 


eae Conveyances—Bulk Sales, 127, 146; 
— s Wife, 277; Insolvency, 432; Sign Stat- 
ute, 


Garnishment—Equitable Proceedings. 216; Mu- 
nicipal Corporation, 342: Non-resident, 324; 
Property of Municipality, 307; Property 
Taken as Evidence, 72. 


Gas—Cost of Production, 342; Obligation to Give 
Service, 396; Rates, 396, 397. 


mex “Tras Bank Deposit, 450; Undue Influence, 


Guaranty—“Against Loss,” 342; Impairment of 
Obligation, 343; Telegram, 234; Valid Con- 
sideration, 397. 


Guardian and Ward—lIllegal Agreement, 450. 


Highways—Duty of Automobilist, 432; “Invalid,” 
324; Labor not Taxation, 91; Negligence, 252, 
378, 450; Poll Tax, 270. 


Homestead—Mortgage, 414; Partition, 108. 


a eee to Jury, 378; Trespasser, 


Husband and Wife—Ante Nuptial Contract, 127; 
Badge of Fraud. 108; Deserted, Wife Liable 
on Contracts, 36; Loss of Husband’s Services, 
271: Mortgage, 127: Separate Property, 72; 
ee Note, 73; Void Conveyance, 


Indemnity—Judgment Against Indemnitor, 307. 


Infants—Stock Transactions, 234. 


Injunction—Award of Attorney’s Fee, a6: _Fil- 
ing of Petition, 145; Growing Crop ; In- 
terfering with Lease. 73: Stri ken. ‘tos 343, 
360: Violation of Contract 18. 
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Innkeepers—Entry of Guest’s Room, 397; Neg- 
ligence, 234, 432. 


Insurance—Accidental Death, 108; “Accidental 
Means,” 162, 378; Accidental Poisoning, 307; 
Addition to Building, 55; Aeronautics, 378; 
“Arrears,” 288; Assessment Contract, 343; 
Assignment of Policy, 108; Authority to Ac- 
quire Building, 234; Benefiviaries, 271; 
Breach of Warranty, 217; Burden of Proof, 
108, 145, 288; By-Laws, 288, 324; Cancellation, 
181, 414; Cause of Injury, 55; Change of 
Beneficiary, 432; Change of Occupation, 145, 
162; Class of Employment, 127, 324; Colli- 
sion, 397; “Combat,” 181; Compliance with 
Provisions, 36; Conditions in Policy, 181; 
“Confined to Bed,” 73; Construction of By- 
Law, 271; Construction of Contract, 91; Con- 
summation of Contract, 325; Crops, 450; De- 
fault of Mortgagee, 18; Default on Note, 343; 
Delay in Action, 217; Delivery of Policy, 73; 
“Dependent,” 127; Deposit of Premiums, 108; 
Disability, 397; Dispute, 163; Effect of Rider, 
271; Eligibility, 36; “Enlisted Man,” 325; 
Examination After Loss, 217; Excess Pre- 
mium, 252; Failure to Designate Beneficiary, 
109; False Statement, 108, 217; Felonious 
Taking 397; Forfeiture. 217;. Fraud, 91; 
Fraudulent Representations, 145; Good 
Health, 198; Hazardous Employment, 307; 
Hospital Treatment, 325; “Immediate No- 
tice,” 450; Increase of Assessments 109; In- 
sanity, 252; Insurable Interest, 91, 109, 127, 
325, 414; Lapse of Policy, 271; Law of State 
of Delivery, 109; Liability of Insurer, 452; 
Liability of Medical Examiner, 163; Liability 
for Payment by Insured, 18; Loss of iime, 
325; Loss Through Hail, 217; Military Serv- 
ice, 127, 145, 198, 217, 360, 414; Misrepresenta- 
tion, 127, ; Misstatement of Age, 127; 
Mutual Mistake, 73; Note in Payment of 
Premium, 234; Option, 432; Payments of 
Benefits, 288; Payment of First Premium, 
360; Policy Against Theft, 271; Proof of 
Disability, 325; Proof of Loss. 252, 343, 450; 
Provisions of Policy, 235; Proximate Cause 
of Injury, 181; Raise of Rates, 198; Removal 
of Goods, 288; Renewal, 55; Repairs, 450; 
Representations, 325, 378; Specific Goods, 307; 
Statutory Provisions, 378; Subrogation, 145, 
325; Suicide Clause, 289; Surety Bonds, 432; 
Time Limit, 19; “Vessel Hazard,” 199; Vex- 
atious Refusal. 55; Violent Death, 127; ‘“‘Vol- 
er Exposure,” 235; Waiver of Limitation, 


Insurrection and Sedition—Martial Law, 450. 
Interest—Coupons, 199. 


Intoxicating Liquors—Accomplice, 181; Admis- 
sibility: of Evidence, 73, 1, 415; Alaska 
Bone Dry Law, 163; Apparatus for Making, 
325; “Concurrent Power,” 91; Contradictory 
Evidence, 109; Description, 127; Eighteenth 
Amendment, 307; Excess Tax, 181; Flavoring 
Extracts, 235; Inference, 289; Insufficient 
Bill, 19; Intent, 378, 433; Interstate Com- 
merce, 361; Jamaica Ginger, 199; Liability 
for Wife’s Acts, 451; License Fee, 252; Penal 
Ordinance, 343; Possession, 163; ‘“Posses- 
sion,” 289; Possession of Equipment, 217; 
Possession for Unlawful Purpose, 73; Prep- 
aration for Household Use, 199; Prima Facie 
Case, 163; Prima Facie Evidence, 378; Search 
of Residence, 199; Search Warrant, 55; Seiz- 
ure of Automobile, 55; State Laws, 19, 73, 127, 
163. 235, 289, 307; Substantial Evidence, 433; 
Sufficiency of Proof, 378, 451; Sufficient In- 
dictment, 145; Tax, 433; Transfer of License, 
415; Unlawful Intent. 91; Unlawful Search 
and Seizure, 19, 36; Use of Automobile, 181, 
217, 235, 253, 343, 415; Use of Property, 432; 
Validity of Ordinance, 451; “Violation of 
Law,” 361; Volstead Act, 181; Warrant to 
Police Officer, 37 


Joint Adventures—Division of Profits. 415. 


Landlord and Tenant—Agreed Service, 73; Alter- 
ing and Sub-letting, 271; “Apartment House,” 
199; Assignment of Lease, 127, 217; Breach 
of Contract, 37, 235; Construction of Lease, 
361; Counterclaim, 271; Crops, 73, 378; Dam- 


age by Tenant 199; Description of Proper 








415; Forcible Entry, 217; Holding Over, 5 
Housing Laws, 271; Injury to Lessee, 289 
Insufficient Rent, 181; Landlord’s Lien, 163; 
Lease, 217; Legality of Bond, 199; Lessee’ 
Rights, 37; Liability for Rent, 451; Lien on 
Crops, 73; Measure of Damages, 235; Notice, 
73: Notice to Renew Lease, 199; Nuisan 
235; Option to Purchase, 91, 361; Portion « 
Premises, 19; Provisions of Lease, 289; Rati- 
fication of Contract, 73; Reasonable Rent, 
73, 163; Remodeling, 235; Renewal of Lease, 
145, 415; Rent Regulation, 109; Repairs, 127, 
307; Requirement of Lease Waived, 378; 
Right of Action, 55; ae 4 of Premises, 91 
“Structural Addition,” 289; Summary Pro 
ceeding, 19, 163; Tenancy at Will, 451; Term 
of Years, 55; Termination of Lease, 181; Title 
to Land, 217; Unlawful Use, 271; Unreason- 


terclaims, 73; “Libelous per se,” 109, 397; 


Licenses—Fees Not Tax, 325; “Manufacturer,” 
: Peddlers, 145; Power of Municipality, 

307; Presumed Reasonable, 451; Share of 
Unincorporated Association, 78; Tax Not 
Recoverable, 163; Transient Merchant, 217. 


Life Estates—Cutting Timber, 37; Savings De- 
posit, 235; Tax Sale, 378; Use of Land, 433, 


Limitation of Actions—Claims for Extras, 397; 
Statute Construed, 343. 


Lis Pendens—Cancellation, 415. 


os? Property—Same as Other Personalty, 
3. 


Logs and Logging—Entire Contract, 199. 
|, Malicious Mischief—Depositing of Dead Animals, 
14 


Mandamus—Conformance with Contract, 361; 
Election Contest, 433; Highway Commission- 
ers, 271; Officers’ Salaries, 128; Public Funds, 
415; Restoration to Office, 128. 


Maritime Liens—Repairs, 55; Supplies Furnished 


to Owner, 55. 
Master and Servant—Admissibility of Evidence, 
235, 397; Amount of Compensation, 19; Ar- 


bitration Stipulation, 163; Arising Out of 
Employment, 253, 343, 415; Assault by Em- 
ployee, 55, 253; Assault by Foreman, 109; 


Authority of Employee, 289; Basis of Com- 
pensation, 91; Bonus, 19; Burden of Proof, 
217; Casual Employment, 145, 307, 397; Com- 
pensation Act, 451; Compensation to State, 
37; Compliance with Statute, 397; Conclu- 
sive Settlement, 145; Contributory Negli 
gence, 19, 74, 217; Corporate Officer, 55; 
Course of Employment, 19, 55, 74, 91, 145, 
163, 217, 235, 253, 271, 325, 378; Death from 
Cerebral Hemorrhage, 145; Death from Dis 
ease, 307; Defect in Car, 271; Defective Coup 
ling, 37; Dependent, 235, 253; Disposition o 
Award, 109; Duty to Servant, 361; HBlectrie 
Shock, 289; “Employee,” 271, ; “Em 
ployee” and ‘Independent Contractor” Dis 
tinguished, 91; Employee of Interstate Car 
rier, 307; Employees of Stockbroker, 325 
Employers’ Liabality Act, 397; Bnsuing Dis 








ease, 289; Enticing Servant, 199; Fellov 
Servant, 289; Fire Clay Works a_ “Mine, 
361; Fireman not Employee, 235; Forema 


as Alter Ego, 325; Hazardous Employmen 
19, 199, 253, 343; Hours of Service, 451; In 
dependent Contractors, 253; Infant Em 
loyee, 199, 379; Injury in Parade, 19; In 
uries Occurring Without State, 253; Inter 
state Commerce, 19, 128, 307, 361, 379; Inter 
state Service, 325; Loan of Servant, 361 


























Libel and Slander—Actionable per se, 163; Coun-§ 
Privileged Communication, 343; Publication, # 


Assumption of Risk, 37, 55, 74, 91, 397, 4333) 


able Rent, 181, 289, 361. : a 
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- 
; Loss of Eye, 235; Malpractice of Physician, 
rs 451: Medical Services, 91, 109, 128; Minor 
{ Employee, 325; Negligence, 55, 109, 199, 218, 
258, 271, 361; Net Profits, 37; Newsboys, 325; 
Partial Incapacity, 19, 307; Proximate Cause 
of Injury, 91; Recovery, 37, 289, 433; Refusal 
of Operation. 325; Right to Choose Physician, 
19; “Scaffold,” 379; Scope of Employment, 
271, 289; Soldier, 55; Speed of Train, 145; 
: Student of Telegraphy, 19; Subrogation, 451; 
i Sunstroke, 181; Test of Disability, 325; Tort 
‘ of Servant, 19; Trade Information, 91; Trav- 
eling Salesman, 236, 343; Truck Driver, 415; 
— Supply Policeman not “Employee,” 






























| 

Mechanics’ Liens—Contractor and Materialmen 
: Distinguished, 199; Description of Land, 91, 
2ason- 397; Responsibility for Improvements, 91. 


i 


; f oy ere Minerals—Invitee, 361; Negligence, 56; 


Coun-§ l and Gas Lease, 253; Option, 109; Reser- 
’ ee vation, 146; Royalty on Coal, 92. 
ation, 


fonopolies—Anti-Trust Law, 289; “Commodi- 










ties,” 289, 344; Conditional Sale, 19; Exclu- 

urer,” sive Provisions of Contracts, 379; Price Fix- 
pality, ing, 74, 146; Recovery of Penalty, 37; Re- 
re o straint of Interstate Commerce, 37; Restraint 
© Not of Trade, 163. 
tL 217% 

@Mortgages—Deed to Secure Money, 37; Foreclos- 
s De- ure, 361, 344; Fraud, 92; Maturing Debt, 218; 
1, 433. Right of Second Mortgagee, 344. ; 


. 397;BMunicipal Corporations—Abolishing Corporate 
Existence, 20; Abutting Ownership, 433; Ad- 
verse Possession, 199; Annexation, 379; “Au- 
thority to Regulate,” 272; Bond Issue, 92, 
253; Breach of Contract. 128; Charges for 
Water Meter, 236; Collision, 379; Damage 
by Flood, 289; Damages by Mob, 181; Defect 
in Service of Process, 109; Defective Side- 
walk, 109, 199, 451; Delegation of Power, 37; 
Depression in Street, 74; Discretionary Pow- 
ers, 182; Due Care, 56; Duties of Officers, 
109; Excavated Street, 362; Fire Protection. 
163; Ice on Sidewalk, 74, 163; “Incidental 
Work,” 290; Injury by Police Officer, 164; 
Injury to Pedestrian. 308; Insurance of Em- 
ployees, 272; Irrevocable Grant, 415; Judicial 
Power, 397; Legislative Grant, 74; Lighting 
Streets, 74; “Motor Vehicle,’ 451; Negli- 
gence, 56, 109, 128, 146 164, 200, 272, 308, 433; 
Negligence in City Hospital, 56; Notice of 
Injury, 253; Nuisance, 164; Obstruction of 
Street, 379; Officer not “Laborer,” 308; Pav- 
ing Assessment, 56; Pool Hall, 253; Power 
to Levy Taxes, 308 397; Prohibiting Sale of 
Publication, 92; Public Utility, 398; Rates of 
Public Service Company, 128; Regulation of 
Repairs, 272; Removal of Health Officers, 
$62; Safety Zone, 451; Sale of Surplus Elec- 
tricity, 110; Sidewalks, 182; Snow on Side- 
walk, 253; Street Paving 200; Street Im- 
provements, 37. 110, 326; Tax Lien, 326; Title 
to School Buildings, 110; Unauthorized Con- 
tract, 451; Uncertainty of Ordinance, 290; 
Use of Sidewalk, 326; Validity of Statute. 
56: Violation of Gas Contract, 20; Void As- 
sessment, 433; Zoning Ordinance, 164, 362. 








nalty, 
























imals, 


361; 
ssion- 
‘unds, 












ished 


lence, 
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_ 109; 
, 433; 
Com- 
- roof, 
Com- 
State, 
nclu- 






















Yames—Idem Sonans, 128. 


avigable Waters—“Accretions” 218; Obstruc- 
tions, 37; Riparian Rights, 433. 


egligence—Attractive Nuisance, 379; Contribu- 
tory Negligence, 433; Dangerous Attraction 
to Children, 92: Degree of Care. 253; Duty 
to Children, 379; Duty to Invitee, 362; Im- 
putability, 379, 433: Intoxication. 110; In- 
vitee, 20: Obvious Danger, 128; Reasonable 
Care, 290; Slippery Platform, 146; Starting 
of Elevator, 200. 


ewspapers—“‘Daily Newspaper,” 92, 290. 


Pre wemaees, 218; Garage 451; Hospital, 





XUM 





Oil and Gas—Impairment of Obligation, 182. 


a and Child—Duty to Child, 379; Support, 


Parties—Special Pleading, 326. 


Partnership—Division of Profits. 20; Exist 
of, 56; Joint Tort-Feasors, 74. pa °K 


ees Aeeatasr ana Money Lenders—Wage Broker, 


Payment—Acceptance of Check, 253. 
Perpetuities—Life Beneficiaries, 433. 


Physicians and Surgeons—Degree of Care, 379: 
Error of Judgment, 182; Honest Mistake, 20; 
Negligence, 146, 236; Qualifications, 290; Va- 
lidity of Statute, 398; X-Ray, 433. 


Pleading—Mutual Mistake, 398. 
Pledges—Corporate Bonds, 308; Security, 272, 


melegeeronae Power of State, 37; Revenue, 


Post Office—Contract for Carrying Mails, 182. 


Principal and Agent—Authority of A 
gent, 20, 
200, 218, 362, 415; “Contract of Sale.” 146; 
Exclusive Agency, 200; General Agent, 451: 
Ratification. 236; Relation Under Contract, 
398; Renewal of Contract, 37; Right to Com- 
mission, 91; Termination of Contract, 74; 

Use of Trade Name by Agent, 56. 


Principal and Surety—Contribution, 379; De- 
a ee Building, 344; Supplemental Con- 
ract, ‘ 


Railroads—Amendment to Process, 110; Con- 
tributory Negligence, 398, 433; Crossing, 362, 
379, 380; Death by Wrongful Act, 344; De- 
fective Car, 56. 308: Donation of Right-of- 
Way, 164; Duty to Dog on Track, 236; Ex- 
cessive Charges, 146; Federal Control, 110. 
380, 398: Fence Law, 253; Fencing Right of 
Way, 56; Injury to Employee of Express 
Company 38; Insufficient Bridge, 200; Inter- 
est of Director General, 344; Interstate Com- 
merce, 326; Judgment Against Director Gen- 
eral, 380; Last Clear Chance, 398; Liability, 
253: Liability for Fire. 110, 254; Limitation 
of Actions, 110; Lookout, 20; Loss of Ease- 
ment, 74; Negligence, 236; Non-suit, 415; Pe- 
destrian’s Contributory Negligence, 344; Pu- 
nitive Damages, 92, 254: Scope of Station 
Agent’s Employment, 290: Spur Track, 218; 
Suitable Waiting Room, 200; Tort of Agent, 
362; Use by Public, 182. 


Receivers—Standing as Litigant, 200. 


Reformation of Instruments—Mutual Mistake, 


Release—Condition, 56; Settlement for Personal 
Injuries, 56. 


Religious Societies—Right to Convey Property, 
15. 


Replevin—Value of Property, 182. 


Removal of Causes—Non-Resident, 38. 
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Sales—-Action for Price of Goods. 416; Admissi- 
bility of Evidence, 92; Arbi 
Breach of ag vig £3, 218, 380, 
of Warranty, 146, 434; ‘Cancellation, 128; 
Conditional Sale,’ iio. 380; Condition Subse- 
quent, 416; Contract, 182; Conveyance, 398; 
Countermand of Order, 20; Credit Investiga- 
tion, 254; Delivery, 218, 272, 290, 416; De- 
struction of Goods, 290; "Direction for Deliv- 
ery, 326; Divisible Contract, 38; “Fraudulent 
Representation” and “Warranty” Distin- 
guished, 362; Implied Warranty, 272, 308, 
434; Indefinite Contract, 200; Inspection, 272; 
Law of Domicile, 164; ‘Lever Act, 236; Lia- 
bility for Lien, 236; Liability on Contract, 
272; Loss of Profits, 74; Measure of Dam- 
ages, 38, 146, 164; “Merchantable Quality,” 
416; Misrepresentation, 290, 451; “Net Landed 
Weight,” 326; Offer to Purchase, 308; Partial 
Shipment, 290; Possession, 56: Rescission, 
236, 308; Severable Contracts, 20, 38; Special 
Damages, 74; Subsequent Agreement, 20; Ti- 
tle to Shipment, 200° Uncertainty of Contract, 
380; Unenforceable, Agreement, 326; War- 
ranty, 38, 110, 236. 

- 


Searches and Seizures—Owner’s Consent, 451; 
bs ana of Objection to Search, 20; Warrant, 


Sheriffs and Constables—Wrongful Seizure, 362. 


Ships and Shipping—Breach of Werranty, 164; 
Insurable Interest, 128. 


Specific Performance—Abandonment of Contract, 
74; Agreement to Will Property, 308; Arbi- 
tration Clause, 398; Delay, 398; Election of 
Remedy 92; Forfeiture for Non-Payment, 
344; Implied Condition, 164; Loss by Fire, 
272; Option, 110; Remedy Discretionary, 254; 
Signature of Wife, 164; Time of Essence, 362. 


States—Immunity from Suit, 362; Public Wel- 


fare, 451. 


Statutes—Conflicting Acts. 128; Conformity of 
Title, 218; Construction of, 56; Discrimina- 
tory, 218; Excise Tax, 182; Exempt from 
Referendum, 380; Local Legislation 380; Ob- 
ligation of Village, 398; Repeal, 416; School 
ce 128; Titles and Subjects, 218, 398, 


Stipulations—Jurisdiction 451. 


Street Railroads—Care as to Children, 38; Col- 
lision, 451; Contributory Negligence, 38 74; 
Failure to Improve Street, 92; Humanitarian 
Doctrine, 362; Increase in Fare, 164; Last 
Clear Chance 272, 416; Negligence, 290, 416; 
Rate Base, 164; Rights of Pedestrians, 200. 


Subrogation—Claim of Materialmen, 380. 


Sunday—Notice of Injury, 182; Sales, 92; “Ser- 
vile Labor,” 236; Unenforceable Contract, 


Taxation—Alien Poll Tax. 452; Bequest to City, 
146; Charitable Purposes, 92, 110; Deduc- 
tions, 326; “Discrimination,” ; “Doing 
Business” 308; Exemptions, 182; Federal 
Control, 272; Foreign Corporation, 200, 290, 
452; “Gain Derived” 164; Gross Production 
Tax, 92; Illegal Assessment, 416; “Income” 
Defined, 74; Incorporeal Hereditaments, 56; 
Increased Value of Stock 146; insane ‘Asy- 
lums, 164; Liquor in Warehouse, 254; Mova- 
ble Property, 146; Non Resident, 38, 380; No- 
tice 110; Personalty of Bankrupt, 56; Prop- 
erty in ‘Transit, 218; Public Charity, 254; 
Public Utility, 344; Salary, 416: Stock Divi- 
dends, 308; Tax on Capital 272; Transfer 
Tax, 380; Valuation, 344; Void Statute, 254. 





Telegraphs and Telephones—Commercial Mes- 
sages, 416; Delay, 182, 344; Easement, . 416; 
Efficient Service, 200; Federal Control,’ 254: 
Interstate Commerce, 362; Interstate es- 
sages, 20; Liability for Error, 218; Liability® 
for Interstate Message, 92; Limitation ¢ 
Liability, 200, 344; Merger, 74; Negligence, 
254; Obstruction of Street, 38; Public Use, 
236; Rates 416; Recovery of Property, a Re- 
fusal for Permit, 326; Telegram as Inter- 
state Commerce, -38; "Transmitting Money, 


Tenancy in Common—Fiduciary Relea 
218: Subrogation, 380. 


ii 
Tender—Actual Production Unnecessary, 146, 


Theaters and Shows—Negligence, 272. 


Time—Extension, 290. 


Unions—Management, 236; Resort to 


Trade 
308; Wrongful Expulsion, 362. 


Courts, 


! 


Trial—Statement of Counsel, 398; Valid Verdict, 
308. 


Trusts—Assignment of Income, 416; Breach of 
Trust, 416; Conveyance to Daughter, 380; 
Conveyance to Wife, 380; Joint Account, 200; 
Money on Deposit. 146; “Next of Kin?’ 416: 
Resulting Trust, 236, 362; Speculation, 182; 
Trustee as Beneficiary, 380. 


United States—Emergency Fleet Corporation, , 
308; Extra Compensation to Contractors, 38; 
Priority of Claim, 128; Unauthoryae Im- 
provement, 182. 


Vendor and Purchaser—Action for Installment, * 
56; Anticipatory Breach, 398; Assignment, 
344; 
chaser, 20; Laches, 20; Memorandum, 380; 
Option, 236; Rescission, 326; Restrictive Cov- 
enants, 200; Shortage in Acreage, 264; Time | 
of Essence, 326; Vendor’s Lien, 45 


War—Government Contract; 362; Property of 
Alien Enemy, 128; Seditious Utterances, 452. 


Warehousemen—tLiability, 128; Loss by Fire, 


236; Public Use, 38. 


Waters and Water Courses—Boundary, 452; 
Boundaries of Irrigation District, 92; Change. 
of Stream, 200; Liability for Service, 128; 
Rates, 416, 452; Right to Erect Levees, 344. 


Weapons—Right to Bear Arms, 218. 


Wills—Admissible Evidence, 272; “Child or Chil- 
dren,” 398; “Children,” 110, 452; Constructio 
290; Contradictory Provisions, 146; Duty 
Witnesses, #46; Execution, 218; Forfeiture oft 
Gift 254; Gift to Class, 200; “Heirs,” 14637 
Holograph Will, 128; Intent, 38, 56, 236, 452; 
Language Used, 128; Legacies, 254: Life Es- 
tate, 236, 254; Joint Will, 452; Marketable 
Title, 200; Mistaken Belief, 326; peyaeas for 
Services, 74, 200; Remainder, 354, Res- 
ervation of Use for Life, 38; boclaeae ty De- 
vise, 290; Restraint on Marriage, 20; evo- 
cation, 92 254; mueviving Children, 20; Tes- 
tamentary Capacity, 20, ; Undue Influence, 
452; Vested Remainder, 92. 


Witnesses—Inspection of Corporate Books, 218; 
Parol Evidence, 290; Personal Knowi*tee 
290; Privileged Communication, 110, 146, 290; 
Reference to Books 452. 


Work and Labor—Implied Contract, 452. 


Workmen’s Compensation—Director General of 
- Railroads, 272; Duty to Furnish Forms, 110- 


Breach of Contract, 362; Innocent Pur- | 


a 


; 








